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Дорогие друзья!

Центр международных и сравнительно-правовых 
исследований продолжает публикацию лекций, прочитанных в 
рамках Летней Школы по международному публичному праву.

Летняя Школа  — проект Центра, призванный дать 
возможность тем, кто изучает международное право, 
занимается или планирует заниматься им, получить 
дополнительные знания о предмете и стимулировать 
самостоятельную работу слушателей. Занятия в Летней Школе 
состоят из лекций и семинаров общего курса и объединённых 
рамочной темой специальных курсов, которые проводятся 
ведущими экспертами по международному праву, а также 
индивидуальной и коллективной работы слушателей. 

В 2024 году Летняя Школа состоялась в пятый раз и прошла 
в  гибридном формате. В  Москве курсы читали Альфредо 
Кросато Нойманн, Шуэша Ляо, Эйрик Бьорге и  Бенуа Майер. 
Ряд лекций были проведены с подключением экспертов онлайн 
в библиотеке Центра. Онлайн-занятия провели Ида Караччоло, 
Нилюфер Орал, Кэти-Энн Браун и  сэр Майкл Вуд. Были 
прочитаны лекции на такие темы, как право международных 
договоров, изменение климата и  международное право, 
обязательства по международному праву, различные аспекты 
морского права и, конечно, лекции в рамках общего курса по 
международному публичному праву. Эти и другие материалы 
Летней Школы прошлых лет доступны на сайте iclrc.ru.

Центр международных и  сравнительно-правовых исследо-	
ваний выражает благодарность членам Консультативного 	
совета Летней Школы: Р. А. Колодкину, С. М. Пунжину, 
Л. А.  Скотникову, Б. Р. Тузмухамедову, С. В. Усоскину — и  всем, 	
кто внёс вклад в реализацию этой идеи.

https://iclrc.ru/ru/site-search?search=%D0%BB%D0%B5%D1%82%D0%BD%D1%8F%D1%8F %D1%88%D0%BA%D0%BE%D0%BB%D0%B0


Dear friends,

The International and Comparative Law Research Center 
continues publication of lectures delivered at the Summer School 
on Public International Law.

The Summer School is a project of the ICLRC aimed at 
providing those learning, working, or aspiring to work in the 
sphere of international law with an opportunity to obtain advanced 
knowledge of the subject and encouraging participants to engage 
in independent research. The Summer School’s curriculum is 
comprised of a general course on public international law, lectures 
on special topics, and seminars delivered by leading international 
law experts, as well as of independent and collective studying.

In 2024, the Summer School was held for the fifth time, in a 
hybrid format. The offline courses in Moscow were delivered by 
Alfredo Crosato Neumann, Xuexia Liao, Eirik Bjorge, and Benoit 
Mayer. A number of lectures were held at the Center’s Library with 
remote experts, namely Ida Caracciolo, Nilufer Oral, Kathy-Ann 
Brown, and Sir Michael Wood. Among the topics of the lectures 
were the law of treaties; climate change and international law; 
obligations under international law; lectures on the law of the 
sea; and of course, the general course on public international 
law. These and the past years materials of the Summer School are 
available on the website iclrc.ru.

The International and Comparative Law Research Center 
wishes to express its appreciation to the members of the Advisory 
Board  — Roman Kolodkin, Sergey Punzhin, Leonid Skotnikov, 
Bakhtiyar Tuzmukhamedov, and Sergey Usoskin  — as well as 
others who helped implement the project.

https://iclrc.ru/en/site-search?search=%D0%BB%D0%B5%D1%82%D0%BD%D1%8F%D1%8F %D1%88%D0%BA%D0%BE%D0%BB%D0%B0




Сэр Майкл Вуд

Сэр Майкл Вуд — королевский адвокат, барристер в Twenty 
Essex (Лондон), где он занимается вопросами международного 
публичного права, в  том числе в  контексте споров, 
рассматриваемых в  международных судах и  трибуналах. 
С 1999 по 2006 год сэр Майкл занимал должность юридического 
советника Министерства иностранных дел и по делам 
Содружества, поступив туда на службу в  1970  году в  качестве 
помощника юридического советника. С  2008  по 2022  год он 
был членом Комиссии международного права. В настоящее 
время является почётным научным сотрудником Центра 
международного права им. Лаутерпахта при  Кембриджском 
университете.

Sir Michael Wood

Sir Michael Wood KC is a barrister at Twenty Essex, London, 
where he practises in the field of public international law, 
including before international courts and tribunals. He was Legal 
Adviser to the United Kingdom’s Foreign and Commonwealth 
Office between 1999 and 2006, having joined as an Assistant Legal 
Adviser in 1970. He was a member of the UN International Law 
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of the Lauterpacht Centre for International Law at the University 
of Cambridge.
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Michael Wood

LECTURE 1:
Fragmentation or ‘Systemic Integration’?

It is a pleasure to participate once more in the Summer School 
of the International and Comparative Law Research Center. I thank 
you all for the kind invitation. I much regret that I am unable to be 
with you in person. In 2020 I had the pleasure of giving the general 
course on ‘International Law in Practice’, though, unfortunately, 
that too was online (due to the Covid-19 pandemic).1 In 2018 I very 
much enjoyed delivering a course on ‘Customary International Law’ 
in person.2

It is particularly heartening to see that the Summer School is 
thriving; it remains more important than ever, at times of tension 
and even crisis, to communicate with each other in the common 
language of international law.

What I want to do in the course of these three lectures is 
to consider some issues that have gained prominence recently, 
including at the International Court of Justice (ICJ).3 These are of 
great interest and, in some cases, even concern to international 
lawyers and may or may not have negative consequences in the 
long term. Much of what is happening in international law these 
days seems to be governed by short-term considerations, hardly 
a good basis for strengthening or developing the law. While 
international law has doubtless developed in times of crisis (or as 

1  M. Wood ‘International Law in Practice’, in 2020 Courses of the Summer School 
on Public International Law, Vol. XI (General Course 2020) (International and 
Comparative Law Research Center, Moscow, 2022).
2  M. Wood, ‘Customary International Law’, in 2018 Courses of the Summer School on 
Public International Law, Vol. I (International and Comparative Law Research Center, 
Moscow, 2020).
3  This written version of the lectures takes account of some of the important 
developments since they were delivered in August 2024.
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a direct result of crisis), including in 1814/15, in 1919, and in 1945, 
international lawyers themselves have usually contributed calmly 
and constructively to the changes in the law. I wonder how far that 
is happening now.

In this first talk I shall return to the debate about the ‘systemic’ 
nature of international law and the risk of fragmentation. In the 
second lecture I shall consider whether it is still possible to talk of 
universal, general, and regional international law, and what these 
terms mean in today’s world. And in the third I shall look at some 
quite remarkable developments in cases before the International 
Court of Justice, and see what these tell us about the system of 
international law today.

Is International Law a Legal System?

Do the rules of public international law form a single, coherent 
legal system, or do they fall into a series of separate and distinct 
sub-systems, dealing with specific ‘branches’ of international law 
(such as United Nations law, the law of the sea, international law 
and the environment, international criminal law, the law on the 
use of force (the jus ad bellum), international humanitarian law 
(the jus in bello), and international human rights law)? Or are they — 
as perhaps was once thought4 — simply a bundle of individual 
rules operating between States, referred to, for convenience, as 
‘international law’?

This question is not new. Between 2002  and 2006, the 
International Law Commission (ILC) took up the topic 
‘Fragmentation of international law: difficulties arising from 

4  H.L.A. Hart, The Concept of Law, 2nd edition (Clarendon Press, 1994) 236, quoted 
in J. Crawford, ‘Chance, Order, Change: The Course of International Law — General 
Course on Public International Law’, 365 RdC (2013) 139.
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the diversification and expansion of international law’.5 The first 
conclusion reached by its Study Group on the subject read:

“International law is a legal system. Its rules and principles 
(i.e.  its norms) act in relation to and should be interpreted 
against the background of other rules and principles. As a legal 
system, international law is not a random collection of such 
norms. There are meaningful relations between them.”6

To say that international law is a legal system sounds like a 
statement of the obvious. But when the Commission states that 
public international law is a legal system, it seems to be saying 
several equally basic things about public international law. First, 
that it is indeed law, not just a non-legally binding project of some 
international relations specialists, as a few writers, though no 
States, have claimed in the past, and perhaps still do even today. 
Second, that public international law is a legal system distinct from 
national (domestic) legal systems, even if it may have been said 
to form part of those systems, as was the case, for example, in the 
United Kingdom. Third, that it is distinct from private international 
law (otherwise known as the conflict of laws), which is that part 
of domestic legal systems dealing with questions with a foreign 
element.7

All this too may seem obvious, but sometimes the obvious 
needs to be said. That international law is a legal system in this 

5  The topic was originally pursued under the title ‘Risks ensuing from the 
fragmentation of international law’: see note 31 below.
6  Yearbook of the International Law Commission 2006, Vol. II, Part Two, at pp. 177-178, 
para. 251(1). I was not a member of the Commission when it worked on the topic. 
Had I been, I would have sought to avoid expressions such as ‘rules and principles’, 
since the term ‘principles’ can mean many things, and ‘norms’, which has no clear 
meaning, at least not in English English.
7  There may be some overlap between public and private international law. Some of 
the rules, for example, on State immunity, may have a place in both disciplines, but 
it is confusing to regard them as forming one system. Article 1 of the Statute of the 
International Law Commission mentions private international law, but that does not 
affect the point being made here.
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sense is how we are taught international law. (At least, this is how 
we should be taught, although nowadays some people or some 
universities do not think it is enough simply to teach the law — there 
must be something inventive about it. I do not agree.) We think of 
international law as a legal system in our daily practice. This is how 
the ICJ approaches its task. A key provision in its Statute, Article 38, 
states that “[the Court’s] function is to decide in accordance with 
international law such disputes as are submitted to it”.

The Court itself appears to consider it indisputable that 
international law is a legal system. In the Reparations case, for 
instance, the Court was referring to international law when it stated 
that “[t]he subjects of law in any legal system are not necessarily 
identical in their nature or in the extent of their rights, and their 
nature depends upon the needs of the community”.8 In the Fisheries 
Jurisdiction case it stated that “[i]t is one thing to seek to determine 
whether a concept is known to a system of law, in this case 
international law”.9 The Court moreover observed, in the Namibia 
advisory opinion, that treaties are to be “interpreted and applied 
within the framework of the entire legal system prevailing at the 
time of the interpretation”,10 a view that it reiterated in the Climate 
Change advisory opinion.11

8  Reparation for injuries suffered in the service of the United Nations, Advisory Opinion: 
I.C.J. Reports 1949, p. 178. As Gourgourinis has written, “there appears not to have 
been an instance where a state, or an international organization, or an international 
court or tribunal, has ever questioned, especially in the course of the settlement of 
international disputes, the generic proposition underlying the term ‘international 
legal system’”: A. Gourgourinis, ‘General/Particular International Law and Primary/
Secondary Rules: Unitary Terminology of a Fragmented System’, 22  EJIL (2011) 
993 at 1000.
9  Fisheries Jurisdiction (Spain v. Canada), Jurisdiction of the Court, Judgment, I.C.J. 
Reports 1998, p. 460, para. 68. See also Gourgourinis, supra note 8, at 1001.
10  Legal Consequences for States of the Continued Presence of South Africa in Namibia 
(South West Africa) notwithstanding Security Council Resolution 276 (1970), Advisory 
Opinion, I.C.J. Reports 1971, p. 31, para. 53.
11  Obligations of States in respect of Climate Change, Advisory Opinion, 23 July 2025, 
para. 311. In this Opinion the Court adopted the expression ‘the entire corpus of 
international law’ (para. 98).



14

Michael Wood

Fear of Fragmentation

In this sense, public international law is undoubtedly a 
legal system. To suggest otherwise would call into question its 
ability to operate effectively, if not its very existence as law. On 
another level, however, towards the end of the twentieth century, 
concerns were expressed that a proliferation of international 
courts and tribunals might produce substantive conflicts and 
lead to ‘fragmentation’ of international law. I shall return to this 
particular concern shortly, and to the ILC’s work on the matter, 
but first I want to look at things from a wider perspective. The 
fear of conflict and incoherence did not arise only from the 
multiplication of courts and tribunals.

First, reference has sometimes been made to different ‘schools’ 
of international law. Such ‘schools’ may come about because of 
different ways of thinking about law in general: common law as 
against civil law is the most often cited difference, but there are 
many others, for example, such notions of ‘American international 
law’ (which is largely equated with ‘Latin American international 
law’), ‘European international law’, or ‘Socialist international law’. 
These different ‘schools’ reflected different approaches to law in 
different States or regions, or even among different ideologies. 
These supposed differences even led to talk of ‘comparative 
international law’. Such notions may be damaging and may even 
bring international law itself into question. In my view, they do not 
reflect the reality of the law.

Concerns about different approaches to international law 
may explain a recent trend, a trend at least among some politicians, 
to avoid the expression ‘international law’ altogether and to speak 
instead of vague notions such as ‘the rules-based international 
order’, or even to use this curious term alongside ‘international 
law’. For the last 15 years or so, politicians, especially in the West, 
have been using this pretty meaningless term. Why they do so is 
unclear. What rules? Whose rules? It seems to be used to refer to 
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aspects of multilateralism favoured by some in the West, and to 
embrace soft law as well as rules in the proper sense. For the most 
part, those who use the term do not explain it. When the German 
Foreign Ministry was asked to do so, it was hardly convincing.12 
The final communique of the G7 Summit held in Cornwall (UK) 
in June 2021 stated “[w]e recognise the particular responsibility 
of the largest countries and economies in upholding the rules-
based international system and international law” (which may 
or may not be careful language distinguishing a rules-based 
‘system’ from international law).13 China, for its part, perhaps 
with some humour, has referred to the “international law-based 
international order”.14 Russian politicians and international 
lawyers too have been highly critical of the expression,15 as have 
others.16

A second reason to fear conflict and incoherence was the 
great expansion, over the past several decades, of the range and 
amount of international law, which has been accompanied by 
an understandable tendency to specialize. It seems inevitable 
that these days every international lawyer is to some degree a 

12  S. Talmon, German Practice in International Law 2019 (Cambridge University Press, 
2022) 1-3.
13  Carbis Bay Summit Communiqué, ‘Our Shared Agenda for Global Action to Build 
Back Better’. See also M. Wood, ‘Method and Style in International Law, and the 
International Court of Justice’s Contribution’, in P. Galvão Teles and M.A. Ribeiro 
(eds.), Case-Law and the Development of International Law (Brill, 2022) 14  at 24-
25 and 28.
14  See C. Cai, ‘On the “International Law-Based International Order”’, 44  Social 
Sciences in China (2023) 20 at 21.
15  During a speech at the Valdai Club in October 2022, President Putin stated that it 
is unclear “who came up with [the rules], what these ‘rules’ are based on, [or] what is 
inside these ‘rules’”: ‘Путин: предлагаемый “порядок, основанный на правилах”, 
позволяет жить вообще без правил’, TACC (27 October 2022), available at https://
tass.ru/politika/16174379 (original in Russian); see also S. Van Severen, ‘Lavrov’s 
Lament: A Russian take on the rules-based global order’, EJIL:Talk! (2011), available 
at https://www.ejiltalk.org/lavrovs-lament-a-russian-take-on-the-rules-based-
global-order/.
16  See, especially, J. Dugard, ‘The choice before us: International law or a “rules-
based international order”?’, 36 Leiden Journal of International Law (2023) 223-232.

https://tass.ru/politika/16174379
https://tass.ru/politika/16174379
https://www.ejiltalk.org/lavrovs-lament-a-russian-take-on-the-rules-based-global-order/
https://www.ejiltalk.org/lavrovs-lament-a-russian-take-on-the-rules-based-global-order/
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specialist. But even specialists need an overall understanding of 
international law as a system and a basic general knowledge of its 
fundamental concepts. You cannot be a good ‘law of the sea’ expert 
without having a sound grasp of the basics of international law: 
sources, the law of treaties (including interpretation), international 
responsibility, dispute settlement, and so on. We sometimes come 
across those who only work on international human rights law, or 
the laws of war, or international criminal law, or international law 
relating to the environment, who may have little understanding of 
international law in general; it shows in their writings, pleadings, 
and occasionally even in judgments.17

This specialization may account for a tendency — including 
among activists — to view international law as a series of discrete 
branches, to be approached in substantially different ways. Some 
suggest, for example, that the methodology for identifying 
customary international law varies depending on the ‘branch’ of 
international law concerned: it must be different, so they say, in 
their own fields, be it human rights or international humanitarian 
law or international criminal law.18 The suggestion has also been 
floated that the methodology for determining the rules of customary 
international law may depend on the ‘observational standpoint’, for 
example, whether you are a judge, counsel, or activist. But this is 

17  The strong criticism of the Appeals Chamber of the International Criminal 
Court’s Judgment of 6 May 2019 in Jordan Referral re Al-Bashir Appeal (ICC-02/05-
01/09-397), together with the Separate Opinion of four of the five judges (Judges 
Eboe-Osuji, Morrison, Hofmański and Bossa), is a case in point.
18  See, for example, International Law Association, ‘Final Report on the Impact 
of International Human Rights Law on General International Law’ (2008) 6; 
T. Meron, ‘International Law in the Age of Human Rights — General Course 
on Public International Law’, 301 RdC (2004) 388; J. Wouters and C. Ryngaert, 
‘Impact on the Process of the Formation of Customary International Law’, in 
M.T. Kamminga and M. Scheinin (eds.), The Impact of Human Rights Law on 
General International Law (Oxford University Press, 2009) 111-131; and R. Kolb, 
‘Selected Problems in the Theory of Customary International Law’, 50  NILR 
(2003) 119 at 128.
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not so. Such ideas were decisively rejected by the ILC in its work on 
‘Identification of customary international law’.19

Another source of confusion has been the use of the term ‘self-
contained regimes’. This term was used on one occasion by the ICJ, 
but only to capture a particular matter in a particular context: the 
limited remedies available in the event of breach of diplomatic law. 
In the Tehran Hostages case the Court said that:

“The rules of diplomatic law, in short, constitute a self-
contained régime which, on the one hand, lays down the 
receiving State’s obligations regarding the facilities, privileges 
and immunities to be accorded to diplomatic missions and, 
on the other, foresees their possible abuse by members of the 
mission and specifies the means at the disposal of the receiving 
State to counter any such abuse.”20

The Court seems to be using the expression ‘self-contained 
regime’ as a way of saying that diplomatic law provides its own 
remedies for breach (such as declaring a member of a diplomatic 
mission persona non grata or not acceptable, or breaking off 
diplomatic relations). This, said the Court, excludes other remedies, 
such as countermeasures. But the Court had no need to coin a more 
or less new term (‘self-contained regime’) to explain this.

I say ‘a more or less new term’ because reference is also 
sometimes made to the statement of the Permanent Court of 
International Justice (PCIJ) in the Wimbledon case, that the Treaty of 
Versailles’ provisions on the Kiel Canal were ‘self-contained’, in the 
sense that they had to be read by themselves and not together with 

19  See the ILC’s Conclusions on ‘Identification of customary international law’: 
Yearbook of the International Law Commission 2018, Vol. II, Conclusion 2, commentary 
(6); see also O. Sender and M. Wood, Identification of Customary International Law 
(Oxford University Press, 2024) 64-66.
20  United States Diplomatic and Consular Staff in Tehran, Judgment, I.C.J. Reports 1980, 
p. 40, para. 86.
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the Treaty’s general provisions on Germany’s inland waterways.21 
The Court in Wimbledon did not in fact refer to a ‘regime’; it was 
doing no more than applying the lex specialis rule. Similarly, in the 
Tehran Hostages case the ICJ could just as well have said that the 
remedies provided for in the Vienna Convention were lex specialis 
and other remedies were inapplicable. But  — unfortunately, in 
retrospect — it came up with a new term.

The ILC’s Work on Fragmentation

I now turn to the ILC’s work on fragmentation and what led 
to it. In 2000, when addressing the Sixth (Legal) Committee of the 
UN General Assembly, the ICJ President, Judge Guillaume, referred 
to “a phenomenon currently of substantial concern among both 
academics and legal practitioners, namely the proliferation of 
international judicial bodies and its impact on international law”. He 
explained that while the Permanent Court of International Justice 
was “for long the only player on the international judicial stage”, 
its successor, the ICJ, has witnessed the growth, at quickened pace, 
of regional and international courts and tribunals, both permanent 
and ad hoc. He mentioned the European Court of Human Rights, 
the European Court of Justice, the Inter-American Court of Human 
Rights, the International Tribunal for the Law of the Sea, the dispute 
settlement mechanism of the World Trade Organization (WTO), the 
African Court on Human and Peoples’ Rights, the International 
Criminal Court, as well as the Iran-United States Claims Tribunal 
and the International Criminal Tribunals for the former Yugoslavia 
and Rwanda. “[W]e are now seeing a multiplication, not to say a 
proliferation, of international judicial bodies”, Judge Guillaume said, 

21  S.S. “Wimbledon”, Judgment, 1923, P.C.I.J., Series A, No. 1, pp. 23-24 “The provisions 
relating to the Kiel Canal in the Treaty of Versailles are therefore self-contained; 
if they had to be supplemented and interpreted by the aid of those referring to the 
inland navigable waterways of Germany in the previous Sections of Part XII, they 
would lose their ‘raison d’être’, …”.
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adding that this may be in response to the “expansion in inter-State 
relations and cross-frontier transactions, in terms both of subject-
matter and of frequency ... [by which] new areas have been opened 
up to international law”. While this development could lead to a 
significant increase in the number of cases coming before courts 
and thus contribute to the development of international law and 
to its enrichment, he continued, it also “had certain unfortunate 
consequences”.22

Judge Guillaume and others saw increasing risks of 
overlapping jurisdictions that might lead to two problems: 
first, ‘forum shopping’ that could be profoundly damaging to 
international justice; and, second, conflicting decisions in relation 
to substantive issues of law because of what he termed a ‘loss of the 
overall perspective’. The proliferation of courts might be a source 
of anarchy, rather than enrichment.23 Some were also concerned 
that the growth of specialized courts and tribunals might reduce 
the docket of the ICJ.24

President Shi, who succeeded President Guillaume, explained 
that “[t]he members of the Court had not discussed the matter 
formally, although they had exchanged views on the subject behind 
the scenes”.25 He informed the ILC that the judges of the ICJ were 
“concerned about the fragmentation of international law”.26

There were a number of proposals to address this perceived 
risk to the unity of international law (and to the docket of the 

22  President Guillaume, Speech to the Sixth Committee of the General Assembly, 
27  October 2000, available at https://www.icj-cij.org/sites/default/files/press-
releases/1/3001.pdf.
23  Ibid.
24  The decision at the Third UN Conference on the Law of the Sea to establish 
the International Tribunal for the Law of the Sea seems to have been particularly 
unwelcome, perhaps since at the time so many cases before the ICJ concerned the 
law of the sea.
25  Yearbook of the International Law Commission 2003, Vol. I, p. 166, para. 25.
26  Ibid.

https://www.icj-cij.org/sites/default/files/press-releases/1/3001.pdf
https://www.icj-cij.org/sites/default/files/press-releases/1/3001.pdf
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ICJ), but they did not prosper. For instance, Judge Guillaume’s 
predecessor as president of the ICJ, Judge Schwebel, suggested in 
1999 that “there might be virtue in enabling other international 
tribunals to request advisory opinions of the International 
Court of Justice on issues of international law that arise in cases 
before those tribunals that are of importance to the unity of 
international law”.27 The idea was also floated that the Court 
should be entrusted with the task of acting as a court of appeal 
or review from judgments rendered by other international courts, 
though it was recognized that this would require not only far-
reaching changes to the Court, but also “a powerful political 
will on the part of States” that might not necessarily exist.28 The 
option of leaving it to the common sense of international judges 
to deal with the risks of fragmentation was apparently thought 
by some to be insufficient.29

The members of the ILC were, of course, aware of the concerns 
about fragmentation that were voiced in The Hague and New York, 
and perhaps even of the prediction by some authors that if “the 
tendency towards legal fragmentation is not arrested, the [UN] system 
may soon have no further significant use for the ILC”.30 Before long, 
the Commission had added a new topic entitled ‘Fragmentation of 
international law: difficulties arising from the diversification and 

27  UN General Assembly Official Records, Fifty-fourth session, 39th plenary meeting, 
26 October 1999 (A/54/PV.39), pp. 3-4.
28  President Guillaume, supra note 22.
29  Ibid.
30  T.M. Franck and M. El Baradei, ‘The Codification and Progressive Development 
of International Law: A UNITAR Study of the Role and Use of the International 
Law Commission’, 76 AJIL (1982) 630 at 639. The underlying idea may have been 
to question the raison d’être of a generalist body such as the ILC if everything was 
fragmenting into specialized branches and tribunals.
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expansion of international law’ to its programme of work.31 It was 
hardly a natural choice for an ILC topic, having the hallmarks of an 
academic study which could more appropriately be undertaken by 
a learned institution, not by a subsidiary organ of the UN General 
Assembly. This may explain why the Commission elected to establish 
a study group, rather than follow its usual practice of appointing a 
special rapporteur to lead the work.

The Fragmentation Study Group, chaired first by Professor 
Bruno Simma and then by Professor Martti Koskenniemi, initially 
promoted a series of studies by individual members, on substantive 
aspects of fragmentation (having decided to leave aside institutional 
considerations, such as the jurisdiction and competence of the 
bodies applying international law and the relationship between 
them).32 It also elected to prepare, as the final outcome of its work, 
an analytical study based on the studies prepared by individual 
members of the Study Group, together with a collective document 
containing a set of concrete, practice-based conclusions drawn 
from these studies.33

The ILC Fragmentation Study, which was concluded by 
Professor Koskenniemi as chair of the Study Group and of which 
the Commission itself took note, sought to make it clear that 
international law already contained mechanisms for avoiding or 
reducing any difficulties that might arise as a consequence of this 

31  The topic was proposed by Professor Hafner in 2000 under the title ‘Risks ensuing 
from the fragmentation of international law’: see Yearbook of the International Law 
Commission 2000, Vol. II, Part Two, pp. 143-150. It was included under the revised 
title in the ILC’s programme of work in 2002: see Yearbook of the International Law 
Commission 2006, Vol. II, Part Two, p. 175, paras. 233-236. See also A. Pronto and 
M.  Wood, The International Law Commission 1999-2009 (Oxford University Press, 
2010) 609-613; O. Sender, International Law-Making by the International Court of 
Justice and International Law Commission: Partnership for Purpose in a Decentralized 
Legal Order (Cambridge University Press, 2024) 130-131.
32  The issue of institutional competencies, the Study Group considered, “is best dealt 
with by the institutions themselves”: Yearbook of the International Law Commission 
2006, Vol. II, Part Two, p. 177, para. 245.
33  See ibid, at p. 175, para. 235.
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diversification and expansion.34 It referred to “the pull of coherence 
of the law itself”.35 It moreover considered that the 1969 Vienna 
Convention on the Law of Treaties provided a framework through 
which fragmentation can be assessed and managed.36 As I indicated 
earlier in the present lecture, the first conclusion of the report of the 
Study Group seems to answer most of the questions I have raised.37

‘Systemic Integration’

The conclusions that emerged from the work of the ILC’s Study 
Group were soon cited by writers. However, it is not clear how much 
impact they had in minimizing the risk of fragmentation, or indeed 
whether such a risk was ever as great as some had imagined. In 
any event, following the ILC’s work ‘the polemics have subsided’.38 
International law has not split into separate, self-contained clusters 
of rules and case-law. The expansion of international law and 
international courts has proved to be largely beneficial (except for 
the considerable financial costs). Contemporary scholars observe 
that ‘convergence’ has by now become a more dominant feature of 
international law discourse and has taken shape in the practice of 
States and of international courts and tribunals alike.39

34  For the conclusions reached in the work of the Study Group on the topic, see ibid, 
at pp. 177-184; the full report of the Study Group, as finalized by its chairperson, 
may be found in Yearbook of the International Law Commission 2006, Vol. II, Part One, 
Addendum 2.
35  Yearbook of the International Law Commission 2006, Vol. II, Part Two, p. 177, 
para. 248.
36  Ibid, at para. 249.
37  Supra note 6 and associated text.
38  T. Treves, ‘The Expansion of International Law’, 398 RdC (2015) 201 (adding that 
“[t]he undertones of competition between courts and tribunals are gone and the 
discussions, while continuing, are going in the direction of more detailed scholarly 
investigations”).
39  M. Andenas and E. Bjorge, ‘Introduction’, in M. Andenas and E. Bjorge (eds.), 
A  Farewell to Fragmentation: Reassertion and Convergence in International Law 
(Cambridge University Press, 2015) 1-2.
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This is hardly surprising, if it is accepted that international law 
is indeed a system, not just a collection of disparate rules. Judge 
Greenwood expressed precisely this sentiment when explaining in 
the Diallo case that it was ‘entirely appropriate’ that the ICJ drew 
upon the experience of other international courts and tribunals (in 
relation to the assessment of damages). As he put it,

“International law is not a series of fragmented specialist 
and self-contained bodies of law, each of which functions in 
isolation from the others; it is a single, unified system of law 
and each international court can, and should, draw on the 
jurisprudence of other international courts and tribunals, 
even though it is not bound necessarily to come to the same 
conclusions.”40

The Court itself said in 1980, in its advisory opinion on 
Interpretation of the Agreement of 25 March 1951 between the WHO 
and Egypt, that “a rule of international law, whether customary or 
conventional, does not operate in a vacuum; it operates … in the 
context of a wider framework of legal rules of which it forms only 
a part.”41

I could add that the Soviet jurist, Grigory Tunkin, also rejected 
as early as the 1970s those theories that suggested there was no 
system of international law. As he put it, “[i]nternational law 
is a unit, an aggregate of legal norms in interaction. A change of 
one element of this system inevitably influences in greater or 
smaller degree other elements of the system.”42 In observing that 
“States have sufficiently clearly demonstrated that they consider 

40  Ahmadou Sadio Diallo (Republic of Guinea v. Democratic Republic of the Congo), 
Compensation, Judgment, I.C.J. Reports 2012, p. 394, para. 8 (Declaration).
41  Interpretation of the Agreement of 25  March 1951  between the WHO and Egypt, 
Advisory Opinion, I.C.J. Reports 1980, p. 76, para. 10.
42  G. Tunkin, ‘International Law in the International System’, 147  RdC (1975) 79 
(“So the cardinal change of fundamental principles of international law which has 
taken place after the Great October Socialist Revolution has influenced other parts 
of international law”).
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international law as a system of legal norms and that international 
law should be taken as a unit, each element of which is interrelated 
with other parts of the unit”, he pointed to the Friendly Relations 
Declaration adopted by the UN General Assembly in 1970,43 which 
specified that “[i]n their interpretation and application the above 
principles are interrelated and each principle should be construed 
in the context of the other principles.”

This brings to mind the general rule on the interpretation of 
treaties, enshrined in Article 31 of the Vienna Convention on the Law 
of Treaties, which provides, in paragraph 3(c), that in interpreting 
a treaty “[t]here shall be taken into account, together with the 
context: … any relevant rules of international law applicable in the 
relations between the parties.” This provision, while it has a role 
in the interpretation of particular treaty provisions, is limited in 
its application. It provides that certain rules of international law — 
that is, any that are ‘relevant’ to the question of interpretation at 
issue and ‘applicable in the relations between the parties’ — shall 
be ‘taken into account, together with the context’. The ILC’s 
Study on fragmentation, however, reached the rather far-reaching 
conclusion that Article 31.3(c) of the Vienna Convention “gives 
expression to the objective of ‘systemic integration’ according to 
which, whatever their subject matter, treaties are a creation of the 
international legal system and their operation is predicated upon 
that fact”.44 Based in large measure on the fragmentation work of 
the ILC Study Group, we now often see reference to the notion of 
‘systemic integration of international law’: a recent monograph 
bears the title The Principle of Systemic Integration in International 
Law.45 But if anything far-reaching was meant by the members of 

43  Ibid.
44  Yearbook of the International Law Commission 2006, Vol. II, Part Two, p. 180, 
para. 251(17).
45  C. McLachlan, The Principle of Systemic Integration in International Law (Oxford 
University Press, 2024). The author of this book worked together with the ILC on the 
part of the fragmentation report that adopted this concept.
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the ILC Study Group in adopting this term, then it bears recalling 
that the report was not adopted by the Commission itself, which 
took note of the conclusions, as did the UN General Assembly, 
together with the analytical study upon which they were based.46 
The ICJ, for its part, in the Climate Change advisory opinion, did not 
use this term, but noted that “it is a generally recognized principle 
that, when several rules bear on a single issue, they should, to the 
extent possible, be interpreted so as to give rise to a single set of 
compatible obligations”.47

The identification of rules of customary international law 
likewise requires taking into account the context in which they 
are to operate. The ILC’s 2018  Conclusions on ‘Identification of 
customary international law’ provide that “[i]n assessing evidence 
for the purpose of ascertaining whether there is a general practice 
and whether that practice is accepted as law (opinio juris), regard 
must be had to the overall context …”.48 As the commentary 
explains, “[t]he requirement that regard be had to the overall 
context reflects the need to apply the two-element approach while 
taking into account the subject matter that the alleged rule is said to 
regulate. This implies that in each case any underlying principles 
of international law that may be applicable to the matter ought to 
be taken into account”.49 For example, in Jurisdictional Immunities 
of the State, the ICJ considered that the customary rule of State 
immunity derived from the principle of sovereign equality of States 
and, in that context, had to be viewed together with the principle 
that each State possesses sovereignty over its own territory and that 
there flows from that sovereignty the jurisdiction of the State over 

46  UNGA Res 61/34 of 4 December 2006. See Pronto and Wood, supra note 31, at 609-
613.
47  Supra note 11, para. 165.
48  Yearbook of the International Law Commission 2018, Vol. II, Part Two, p. 90, 
Conclusion 3.
49  Ibid, at p. 100, para. 3 of the commentary to Conclusion 3; Sender and Wood, supra 
note 19, at 81-84.
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events and persons within that territory.50 In the same vein, Judge 
Donoghue has explained that —

“the identification of customary international law must take 
account of the fundamental parameters of the international 
legal order. These include the basic characteristics of inter-
State relations, such as territorial sovereignty, and the norms 
embodied in the Charter of the United Nations, including the 
sovereign equality of States (Article 2, paragraph 1, of the 
Charter of the United Nations).”51

It is important to note that the ICJ continues to occupy a 
privileged position at the centre. As the principal judicial organ 
of the United Nations, having the broadest material jurisdiction, 
and while not usually acting as an appeals body, its decisions and 
opinions are afforded great weight. Its docket has been growing 
rapidly, and the broad range of issues raised before the Court 
continues to include questions related to major international crises. 
As we have already mentioned, the Court does not hesitate to look 
to and cite other courts and tribunals. Other courts and tribunals 
follow its example.

But here a word of caution is in order. It would be wrong to infer 
too much from the fact that international law is a system, especially 
by invoking notions such as ‘systemic integration’. To do so may 
introduce considerable uncertainty in the law, thus giving an undue 
measure of discretion to judges in determining the law, open to 
abuse as a way of seeking to expand international legal obligations 
beyond those to which States have agreed.52 ‘Systemic integration’ 

50  Jurisdictional Immunities of the State (Germany v. Italy: Greece intervening), Judgment, 
I.C.J. Reports 2012, p. 123, para. 57.
51  Certain Activities Carried Out by Nicaragua in the Border Area (Costa Rica v. Nicaragua) 
and Construction of a Road in Costa Rica along the San Juan River (Nicaragua v. Costa 
Rica), Judgment, I.C.J. Reports 2015, pp. 782-785, paras. 3-10 (Separate Opinion).
52  This is apparent from some arguments developed in the recent climate change 
litigation.
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may be too broad a term to be of great use in practice except for 
rhetorical purposes. To deduce an overarching ‘principle of systemic 
integration’ in international law, from the specific element of treaty 
interpretation set forth in Article 31.3(c) of the Vienna Convention 
on the Law of Treaties, is not entirely convincing.53

Conclusion

International law is undoubtedly a system, in the sense that 
it is not, if it ever was, a mere bundle of distinct rules. Indeed, “it 
is hard not to think about international law in a way that doesn’t 
invoke some idea of structure or system”.54 But having said that, 
care needs to be taken not to draw far-reaching conclusions from 
the fact that it is a system. It remains the case that the rules of 
international law are those agreed or otherwise accepted by 
States, whether in treaties that are applicable to them, as rules 
of customary international law that derive from State practice 
and opinio juris, or recognized as general principles of law by the 
international community of nations.

53  As Manley O. Hudson observed almost a century ago, “[a] logical, well-arranged, 
complete legal system is not necessary in human affairs, as the history of our common 
law has proved. Law, no more than life, can be held within a vise, and perhaps it must 
always have its ragged edges. A legal datum must of necessity lack the precision of 
a mathematical equation, and it is not given to the lawyer to enjoy the architect’s 
sense of satisfaction in a completed structure”: Manley O. Hudson, ‘The Current 
Development of International Law’, 2 Idaho Law Journal (1932) 22 at 36 (referring to 
the then ‘unsatisfactory condition’ of the customary part of international law).
54  M. Craven, ‘Unity, Diversity and the Fragmentation of International Law’, 
14 Finnish Yearbook of International Law (2003) 3 at 8.
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LECTURE 2:
Universal, General, and Particular International Law

As we have seen in the first lecture, international law is a legal 
system, not a random collection of miscellaneous rules or self-
contained regimes. This system of law extends to the whole of the 
international community and applies to all States, and in this sense, 
it is universal.55 It would be very rare indeed for a government to 
pay no attention whatsoever to the very notion of international law.

I now turn to three terms which sometimes come up in the 
discussion of the system and sources of international law: universal 
international law, general international law, and particular 
international law. I shall begin by stressing the importance of clarity 
and consistency in the use of terms more generally.

The International Legal System Provides a Common 
Language

International law is often said to be a common language for 
States in their international dealings  — a cliché, perhaps, but 
nonetheless an important affirmation, however good or bad 
international relations may be. Indeed, the worse the relations, the 
more we need a common language. So, we must use language with 
care. Lawyers need to think about the way they use words; this is 
the case even for international lawyers!

It is particularly important that the international legal system 
and its central legal concepts are understood in broadly the same 

55  M. Wood and O. Sender, ‘The Sources of International Law’, in D. Sarooshi and 
M. Wood (eds.), Oppenheim’s International Law, Vol. 1: Peace (Oxford University Press, 
forthcoming).
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sense around the world and, so far as possible, in the same way in 
all languages. Here the ILC plays an important role; not only is its 
product available in all six official languages of the United Nations, 
but the ILC has helped to create the language of international 
law by standardizing terminology and concepts, for instance, in 
relation to the law of treaties, and the law of the sea. As regards 
State responsibility, expressions such as ‘circumstances precluding 
wrongfulness’ and ‘countermeasures’, both relatively new, come to 
mind. In the field of sources, terms like ‘customary international 
law’ and ‘unilateral declarations of States’ are widely understood 
and are gradually becoming standard.

A related issue that we should constantly have in mind is 
that English is not the mother tongue of many international 
law practitioners, including judges and members of the ILC. It is 
important to write and speak as simply and clearly as possible. 
When preparing written and oral pleadings for an international 
court or tribunal, it may be helpful to hear the views of non-native-
English speaking members of the legal team. If they find something 
unclear, it probably needs to be changed, even if, to a native English 
speaker, it is clear enough.

Multilingualism is important for international law. For example, 
the Drafting Committee of the ILC tends to prepare texts in two 
languages (English and French) or three (English, French, and Spanish): 
a text may seem clear to a native speaker (even if it is deliberately 
ambiguous) but trying to capture the subtleties may be difficult for 
those who have to translate it into another language or languages.

There may, of course, be difficulties when interpreting a treaty, 
Security Council resolution or other instrument drawn up in two or 
more languages: Article 33 of the Vienna Convention on the Law 
of Treaties, which reflects customary international law,56 does not 
always point clearly to an answer.

56  Supra note 11, para. 176.
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Universal International Law

The expression ‘universal international law’ is not often 
used; when it is, its meaning is not always clear. In the past it 
seems to have been used as a synonym for general international 
law, applicable in principle to all States as opposed to particular 
international law applicable between two or more States. It may 
also suggest at least one other idea: that international law is a 
system applicable universally. Modern international law may well 
have its origins in the European Law of Nations,57 and was at first 
limited in its application to some States only, but this is long 
past. Even deep divisions between States do not challenge this 
universality. Contrary to occasional academic opinion, there are 
few differences among States on the basic character and concepts 
of the international legal system.

In a previous talk at the International and Comparative Law 
Research Center, I recalled the suspicion and resistance of early 
Soviet jurists towards the rules of customary international law, 
which they considered to be an anachronistic expression of the 
relations between imperialist States that should be rooted out 
in the interest of liberating all peoples.58 This was only a part of 
a broader attack on the then international legal system by the 
Russian Socialist Federative Soviet Republic in the wake of the 
October Revolution. Opposition to ‘Western’ international law as 
being inapplicable to States whose traditions were non-Western 
arose also among some lawyers from newly independent States 
emerging in the post-colonial era.59 Both these positions were 
eventually abandoned by States.

57  For the argument that traditional international law as it grew up in the Western 
world was actually of diverse origins (tracing its roots “to other societies, especially 
the Middle Eastern civilizations”), see Ph.C. Jessup, ‘Non-Universal International 
Law’, 12 Columbia Journal of Transnational Law (1973) 415 at 418.
58  Wood, supra note 2, at 16-23.
59  See O. Sender and M. Wood, ‘Custom’s Bright Future: The Continuing Importance 
of Customary International Law’, in C.A. Bradley (ed.), Custom’s Future: International 
Law in a Changing World (Cambridge University Press, 2016) 360 at 361-362.
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Nowadays opposition to the idea of a universally applicable 
international law may be found among certain academics, 
including those within a critical school that promotes itself 
under the banner of ‘Third World Approaches to International 
Law’ (TWAIL). For them, “[n]either universality nor its promise of 
global order and stability make international law a just, equitable, 
and legitimate code of global governance for the Third World”.60 
Whether this select group really represents a ‘Third World’, or 
what this expression means in 2024, is not clear.

It would be unfortunate, however, and here I borrow from 
Professor Chin Leng Lim’s 2023 Hague lectures, if “all trust and pride 
in the development, over time, of international law is denied as all 
a part of and being apiece with oppression”.61 One also wonders 
whether it is really the universality of the law which is opposed by 
such writers, rather than the substance of a few rules and concepts. 
Either way, such a view fails to recognize that international law 
itself holds the promise of change and the demonstrable ability to 
change. It also remains very much a minority view, and an academic 
view, not so far as I know, espoused by any government.

The work carried out by such writers does raise the question 
as to the purpose of exploring the ‘history’ of international law. 
It is undoubtedly the case that an understanding of history is 
important for international law practitioners when considering 
many questions: even such technical matters as land and maritime 
delimitation often have a long history. For example, one can hardly 
understand the Black Sea case between Ukraine and Romania, 
decided by the International Court of Justice in 2009,62 without 
knowing something of the history of USSR-Romania relations. In 

60  M. Mutua, ‘What is TWAIL?’, 94 Proceedings of the Annual Meeting (American Society 
of International Law) (2000) 31-40.
61  C.L. Lim, ‘The Aims and Methods of Postcolonial International Law’, 437  RdC 
(2024) 50.
62  Maritime Delimitation in the Black Sea (Romania v. Ukraine), Judgment, I.C.J. Reports 
2009, p. 61.
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other maritime or land boundary cases, colonial history may play a 
major role. That is so, for example, with the Guatemala/Belize case 
before the International Court of Justice.63

Some knowledge of history may also prove useful in the 
determination of rules of customary international law: Oppenheim 
said in this regard that “the exposition of the existing recognized 
rules of international law is often to a certain extent impossible 
without a knowledge of the history of the rules concerned. There 
is therefore an historical task for our science”.64 A United States 
Circuit Judge has similarly opined that “history — the history of 
international relations — is the most important beacon for any judge 
who seeks to chart the difficult shoals of customary international 
law”.65

Having said that, it does seem that some authors claim to 
discover in the ‘history’ of international law all the wrongs of the 
world: colonialism, Western domination, and the like, so they 
condemn or even ignore or seek to rewrite history. Condemnation 
may or may not be justified, but history cannot be ignored. And it 
certainly should not be distorted. Some ‘scholars’ reject the past 
without a rational view of what the future might be.66

In any event, as Crawford observed, in the present era 	
“[a]n assumption of universality is evident in almost every area 
of international law” and frequently finds expression in those 
references in international legal instruments to “all States”, “the 
international community as a whole”, and “the international 

63  Guatemala’s Territorial, Insular and Maritime Claim (Guatemala/Belize).
64  L. Oppenheim, ‘The Science of International Law: Its Task and Method’, 2 AJIL 
(1908) 313 at 315-316.
65  J.A. Cabranes, ‘Customary International Law: What It Is and What It Is Not’, 
22 Duke Journal of Comparative & International Law (2011) 143 at 152.
66  M. Wood, ‘Re-imagining international law: what might have been, what might 
be’, in V. Popovski and A. Malhotra (eds.), Re-Imagining the International Legal Order 
(Routledge, 2024) 31-41.
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community of States as a whole”.67 Crawford added that “key 
institutions that shape international law, including the ILC, other 
organs of the United Nations and the International Court, continue 
to nudge international law in the direction of universality”.68 Let 
us hope he proves to have been right.

Two important recent developments that tend to reinforce the 
universality of international law are the notions of jus cogens and of 
rights/obligations erga omnes. I shall have occasion to refer to the 
latter in the next lecture. As for the former, I will just say that I think 
the ILC’s recent work on jus cogens is helpful, particularly in the 
careful way in which it approaches the identification of jus cogens 
norms and their legal consequences. It is unfortunate that, for 
predictable if largely secondary reasons, the UN General Assembly 
could not reach consensus on annexing the ILC’s conclusions to a 
resolution, as it has done with other recent outputs.69 The ICJ did, 
however, refer to the draft conclusions in its recent Climate Change 
advisory opinion.70

The universality of international law is not compromised by the 
increasing number of specialized fields of the law. These particular 
regimes are founded in and owe their existence to the universal 
system of public international law. That is true even of European 
Union law, which, while like a domestic federal legal system, is 
nonetheless grounded in treaties. In any event, there appears to 
be growing linkage and cross-fertilization between the specialized 
fields of international law.

67  J. Crawford, ‘Chance, Order, Change: The Course of International Law — General 
Course on Public International Law’, 365 RdC (2013) 240-241.
68  Ibid, at p. 252.
69  UNGA Res 78/109 of 7 December 2023, in which the General Assembly took note 
of the draft conclusions and the annex and commentaries thereto. See M. Wood, 
‘Values of the International Community: Jus cogens in light of the International Law 
Commission’s 2022 Conclusions’, 4 May 2023, KFG Working Paper Series, No. 61, May 
2023.
70  Supra note 11, para. 440.
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Nor is universality compromised by the obvious facts that 
different States are bound by different rules of international law. 
They are bound by different treaty rules, being parties to different 
treaties; sometimes with various reservations; and often having 
different interpretations.71 They may occasionally be bound by 
different rules of customary international law, where the persistent 
objector rule applies or where there are rules of particular (as opposed 
to general) customary international law. There is nevertheless 
obviously a need for rules binding on all States to address global 
concerns, such as climate change, as is expressed clearly in the recent 
Climate Change advisory opinion.72 This is perhaps the appeal for 
some in the term ‘universal international law’.73

Nor is universality compromised by debates or disagreements 
on the substance of particular rules of law. For example, States may 
have different views on matters as central as the rules on the use of 
force, e.g., on anticipatory self-defence;74 on the right of innocent 
passage of warships through the territorial sea.

In short, the existence of rules of international law that apply 
only as between some members of the international community, 
be it bilaterally or even regionally, does not undermine the law’s 
universality. The ILC’s Study Group on fragmentation even 
considered that regional international law and institutions might 
strengthen international law.75 For Oppenheim, writing many 
years ago, the rules of international law that are binding upon all 
States without exception, “as, for instance, the law connected with 
legation and treaties”, were called “universal International law, in 

71  For example, of the phrase ‘and ensure respect for’ in Article 1  of each of the 
Geneva Conventions on the law of armed conflict.
72  Supra note 11.
73  J. Charney, ‘Universal International Law’, 87 AJIL (1993) 529-551.
74  M. Wood, ‘A European Vision of International Law: For What Purpose?’, in H. Ruiz-
Fabri, E. Jouannet and V. Tomkiewicz (eds.), Select Proceedings of the European Society 
of International Law, Vol. 1 (2006) (2008) pp. 151-163.
75  Yearbook of the International Law Commission 2002, Vol. II, Part Two, p. 97, para. 498.
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contradistinction to particular International law, which is binding 
on two or a few States only.”76

General International Law

Oppenheim regarded the term ‘general international law’ as one 
that “must be given to the body of such rules as are binding upon 
a great many States, including leading Powers”.77 In fact, the term 
‘general international law’ is unclear, and best avoided (unless one 
wants, for some reason, to be less than clear). As I have already had 
occasion to observe here at the Center, States, international courts, 
and also the ILC and others, use the term ‘general international law’ 
in a variety of contexts and with a variety of meanings.78 At times 
the term seems to be used instead of customary international law, 
and at others for something broader than customary international 
law, such as customary international law together with general 
principles of law within the meaning of Article 38.1(c) of the ICJ 
Statute,79 and/or with rules set forth in widely accepted international 
conventions.80

Tunkin, for his part, wondered in the early 1990s whether 
general international law consisted of customary international law 
only, and suggested that even though that was the case in the early 

76  L. Oppenheim, International Law: A Treatise, 3rd edition (Longmans, Green and Co., 
1920) 1-2 (original emphasis).
77  Ibid, at 2.
78  ​Wood, ‘Customary International Law’, supra note 2, at 29-30; ‘International Law in 
Practice’, supra note 1, at 108.​
79  The ILC is reaching the end of its topic on the matter, having taken note of a set of 
12 draft conclusions adopted by the Drafting Committee on second reading in 2025. 
It is important to distinguish them from what some refer to as ‘general principles 
of international law’, which are no more than rules of customary international law 
with a broad scope: see M. Wood, ‘Customary International Law and the General 
Principles of Law Recognized by Civilized Nations’, 21 International Community Law 
Review (2019) 307-324.
80  See also Yearbook of the International Law Commission 2018, Vol. II, Part Two, p. 92, 
fn. 641.
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days of international law, general international law had come to 
comprise both customary and conventional rules of international 
law.81 Accepting this development, he wrote, would make it 
possible to view the UN Charter “as a kind of constitution of the 
international community”.82 One may recall in this connection that 
the UN Charter itself was once “particular international law within 
the framework of general international law”, as Verdross observed 
at a time when there were 60 States that were Members of the UN 
and still many States that were not.83

Tomuschat has even asked whether ‘general international 
law’ is a new source of international law, considering that the 
prominence of the term owed to “the highly rigid and to some extent 
outdated definition of the sources of international law in Article 
38(1) ICJ Statute”.84 In part by what I would respectfully suggest 
is ‘over-interpretation’85 of occasional references in judgments, he 
proposed that ‘general international law’ has only two components: 
norms of jus cogens and “rules without a precise classification, but 
which are legal propositions expressing genuine consensus of the 
international community and capable of satisfying the needs of 
the interpreter for flexible law-making in today’s international 

81  G. Tunkin, ‘Is General International Law Customary Law Only?’, 4 EJIL (1993) 534-541.
82  Ibid, at 541.
83  A. Verdross, ‘General International Law and the United Nations Charter’, 
30 International Affairs (1954) 342.
84  C. Tomuschat, ‘General International Law: A New Source of International Law?’, 
in R. Pisillo Mazzeschi and P. De Sena (eds.), Global Justice, Human Rights and the 
Modernization of International Law (Springer, 2018) 185-204.
85  An expression borrowed from Judge Abraham who, when President of the ICJ, 
said that “[w]ith respect to terminology, it might be noted that, in its judgment 
of 16 December 2015 [in the case concerning Construction of a Road in Costa Rica 
along the San Juan River], the Court had referred to obligations resulting from both 
customary international law and general international law, without drawing any 
clear distinction between the two. However, it should not be deduced from that 
language that the Court considered the terms to be synonymous. It might — or might 
not — be the case that the concepts overlapped to a certain extent, but nothing more 
than that should be deduced in that respect from the language of the judgment, and 
any over-interpretation, to which writers were often inclined, should be resisted”: 
Yearbook of the International Law Commission 2016, Vol. I, p. 230, para. 11.
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society”.86 There is no support for this proposal among States, nor 
in case-law or writings, and his novel position has not been taken 
up by others.

Where clarity is deemed important as to the source of law invoked, 
it is therefore desirable to avoid the term ‘general international 
law’.87 Judge Donoghue shed some light in her Separate Opinion in 
the Construction of a Road in Costa Rica along the San Juan River case:

“the Court today, as in the Pulp Mills case (Pulp Mills on the River 
Uruguay (Argentina v. Uruguay), Judgment, I.C.J. Reports 2010 (I), 
p. 14), uses the terms ‘general international law’ and ‘customary 
international law’, apparently without differentiation. 
Although some writers have ascribed distinct meanings to 
these two terms, I consider that the task before the Court today 
is the examination of ‘international custom, as evidence of a 
general practice accepted as law’ in accordance with Article 38, 
paragraph 1 (b), of the Statute of the Court.”88

Sometimes the term ‘general’ is applied to rules of international 
law to distinguish them from what might be called rules of ‘particular 
international law’, that is, rules of international law that apply only 
among a limited number of States. In this sense, international law 
does indeed comprise both general international law and particular 
international law. Article 38(1)(a) of the Statute of the International 
Court of Justice uses similar terminology when it refers to 
“international conventions, whether general or particular”. Rules of 
customary international law may likewise be general, that is, binding 
in principle on all States, subject as we shall see to the persistent 
objector rule, or particular, in the sense of binding only some States.

86  Tomuschat, supra note 84, at 185.
87  Yearbook of the International Law Commission 2018, Vol. II, Part Two, p. 92, para. 2 
of the commentary to Conclusion 1.
88  Certain Activities Carried Out by Nicaragua in the Border Area (Costa Rica v. Nicaragua) 
and Construction of a Road in Costa Rica along the San Juan River (Nicaragua v. Costa 
Rica), Judgment, I.C.J. Reports 2015, p. 782, para. 2 (Separate Opinion).
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Particular International Law

Looking more closely at those rules of international law that 
are applicable among a limited number of States, it is crucial to bear 
in mind that these nevertheless operate within the general system 
of international law. These rules are distinct from the now outdated 
notion, never really found in practice, that there could be separate 
regional systems of international law (for example, ‘American 
international law’ or ‘Latin American international law’). As I have 
already indicated, regional ‘schools’ or approaches to international 
law, apparently of more interest to writers than practitioners, are of 
limited significance; indeed, they may be quite damaging. Within 
the ILC, which seeks to adopt a practical approach to international 
law, we do not see differences among the members based on regions; 
thus, on many things I would agree with the Russian, Chinese, and 
other members not from the Western European and Others Group.

International law not only accepts that some rules apply among 
a limited number of States but provides for that. Treaties lay down 
rights and obligations that are applicable only to the parties thereto, 
which can be as few as two;89 though of course any treaty, including 
a bilateral one, refers back, even if only implicitly, to the general 
rules of the law of treaties, including all the main elements such as 
validity and interpretation.

Regional instruments or other treaties with limited 
participation themselves often proclaim or otherwise enshrine 
and promote rules of law that are of wider application, such as the 
principles on territorial integrity of States and non-intervention. 
They often employ universal terms purporting to refer to rules 
applicable to States generally.

89  It is indeed a basic principle of the law of treaties that “[a] treaty does not create 
either obligations or rights for a third State without its consent”: Vienna Convention 
on the Law of Treaties, Article 34. This is sometimes referred to by the Latin 
expression pacta tertiis nec nocent nec prosunt.
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Treaties to which only some States are parties may nevertheless 
address and indeed promote the interests of other States. Jessup 
pointed out that “the regime for the Antarctic (which is a good 
example of what Friedmann called the law of cooperation) is 
quantitatively non-universal. Although cast in universal terms, the 
rules adopted to prevent the exploitation of outer space might also 
be said to be quantitatively non-universal since very few states 
have the capacity to violate them. In both instances, the whole 
international community is the beneficiary of these rules.”90

That particular international law operates within the general 
system of international law may likewise be seen with customary 
international law. Some may wonder whether regional or local 
customary international law, which evolves from a general practice 
among two or more States that is accepted by them as regulating 
their relations inter se, really is customary international law. 
After all, such law hardly reflects general practice or widespread 
acceptance as law, which are the constitutive elements of customary 
international law. Nevertheless, this is how the ICJ has viewed 
particular international law, and the ILC followed suit.91 Rules of 
particular customary international law are identified in essentially 
the same way as rules of general customary international law. 
They, too, ultimately derive their validity from the general system 
of international law. Even though rules of particular customary 
international law “are not frequently encountered, they can play a 
significant role in inter-State relations, accommodating differing 
interests and values peculiar to only some States”.92

90  Jessup, supra note 57, at 419.
91  See, for example, Colombian-Peruvian asylum case, Judgment of November 20th, 1950, 
I.C.J. Reports 1950, pp. 276-277; and Yearbook of the International Law Commission 
2018, Vol. II, Part Two, pp. 112-113, Conclusion 16 and the commentary thereto.
92  Yearbook of the International Law Commission 2018, Vol. II, Part Two, p. 112 (general 
commentary to Part Seven of the Conclusions on Identification of customary 
international law).
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Moreover, as the ILC pointed out, rules of particular 
customary international law “may evolve, over time, into rules 
of general customary international law”,93 as appears to have 
happened, for example, with the principle of uti posseditis juris 
or the rule on the formulation of reservations to multilateral 
treaties.94 The prohibition on acquisition of territory by force, 
which was declared at the Lima Conference of American 
Republics in 1938  as “a fundamental principle of the Public 
Law of America”, was in 1970 included in the Friendly Relations 
Declaration, adopted by the United Nations General Assembly on 
24 October 1970.95

The ILC Conclusions on Identification of Customary 
International Law confirm that a rule of particular customary 
international law may be ‘regional, local or other’,96 thereby 
recognizing the possibility that such a rule may arise and apply 
among States that do not have a geographical relationship. 
This was not obvious to a few members of the Commission, 
including those who considered that ‘non-localized’ particular 
customary international law was a theoretical concept 
only, having no basis in the practice of States. But some 
possible examples were in fact raised in the course of the 
Commission’s work, such as the United States’ reliance on this 
kind of particular customary international law in Nationals 
of the United States of America in Morocco, when it sought to 
secure capitulatory rights over its nationals in the territory 

93  Ibid, at fn. 757.
94  Sender and Wood, supra note 19, at 291.
95  Declaration on Principles of International Law concerning Friendly Relations and 
Cooperation among States in accordance with the Charter of the United Nations, 
adopted by the UN General Assembly on 24 October 1970 (UNGA Res 2625(XXV): 
“The territory of a State shall not be the object of acquisition by another State 
resulting from the threat or use of force ...”.
96  Yearbook of the International Law Commission 2018, Vol. II, Part Two, p. 112, 
Conclusion 16, para. 1.
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of another, distant State;97 mention was also made of past 
references to ‘socialist international law’ applying among the 
various socialist States.98 Rosenne referred to the “practice of 
certain Catholic States by which in the diplomatic corps the 
representative of the Holy See (Nuncio) takes precedence over 
all other members of the diplomatic corps of the same rank”.99

International law also includes the persistent objector 
rule, which is another way of accommodating diversity by 
facilitating the development of the law within a heterogeneous 
international community.100 This rule provides that “[w]here 
a State has objected to a rule of customary international law 
while that rule was in the process of formation, the rule is not 
opposable to the State concerned for so long as it maintains its 
objection”.101 The inclusion of this rule in the ILC’s conclusions 
on ‘Identification of customary international law’ was somewhat 
controversial but ultimately achieved consensus; in the UN 
General Assembly, too, many States welcomed its inclusion, the 
main exceptions being Cyprus and Greece (presumably because 
of Turkey’s reliance on it in relation to the Aegean Sea). At the 
same time, the ILC made it clear that the invocation of the 
persistent objector rule is subject to stringent requirements, 
lest it be open to abuse.

97  Case concerning rights of nationals of the United States of America in Morocco, 
Judgment of August 27th, 1952: I.C.J. Reports 1952, pp. 199-200; Counter-Memorial 
submitted by the Government of the United States of America (20 December 1951), 
pp. 385-388; Record of the oral proceedings of 23 July 1952, p. 284.
98  On this notion, see V. Lowe, International Law (Oxford University Press, 2007) 54.
99  S. Rosenne, Practice and Methods of International Law (Oceana Publications, 1984) 
68. For the suggestion that Southeast Asian nations following the same Buddhist 
traditions may have been bound in the past by rules of particular customary 
international law based on religious criteria, see A. Buss, ‘The Preah Vihear Case and 
Regional Customary Law’, 9 Chinese JIL (2010) 111-126.
100  Sender and Wood, supra note 19, at 278-288.
101  Yearbook of the International Law Commission 2018, Vol. II, Part Two, p. 110, 
Conclusion 15, para. 1.
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Conclusion

The universality of international law, if not of all its individual 
rules, is central to the system of international law. As has been 
shown, universality does not exclude diversity. As I have said on 
several earlier occasions, “there is, and can only be, one system of 
international law in today’s world. International law is universal — 
or it is nothing”.102

102  Wood, supra note 74, at 152.
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LECTURE 3:
The Peaceful Settlement of Disputes and the System 

of International Law

In this talk I shall turn to some recent developments in 
international dispute settlement. By ‘recent’ I mean in the last 
couple of years, though I could equally have covered the last 
couple of weeks: so much is happening nowadays. My general 
observation is that it is difficult to discern a ‘system’ in the field 
of dispute settlement, at least in the sense that, beyond certain 
general matters, such as the principle of the peaceful settlement of 
disputes set out in Article 2(3) of the United Nations Charter103 and 
in certain regional arrangements, there is no overall and coherent 
provision for peaceful settlement. Each State and each case has to be 
considered individually. Those who in 1920 had the task of framing 
the Statute of the Permanent Court of International Justice may well 
have aimed to create a system of justice, but they did not succeed. 
A century later, this remains the case. This seems inevitable in light 
of the fundamental principle that dispute settlement is based upon 
the consent of States.104

Given the breadth of the topic and our limited time, I cannot 
cover everything. I do not intend to deal, for instance, with the 
law of the sea, or the International Tribunal for the Law of the 

103  As elaborated in the Declaration on Principles of International Law concerning 
Friendly Relations and Cooperation among States in accordance with the Charter 
of the United Nations, adopted by the UN General Assembly on 24 October 1970 
(UNGA Res 2625(XXV) and the Manila Declaration on the Peaceful Settlement of 
International Disputes, approved by the UN General Assembly on 15 November 1982 
(UNGA Res 37/10).
104  The Court has referred to this fundamental principle of consent to jurisdiction 
on multiple occasions. See, for a recent example, Application of the Convention on the 
Prevention and Punishment of the Crime of Genocide in Sudan (Sudan v. United Arab 
Emirates), Order of 5 May 2025, para. 28.
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Sea (ITLOS), or the United Nations Law of the Sea Convention 
(UNCLOS) Annex VII arbitral tribunals, or the World Trade 
Organization’s dispute settlement system, or investor-State 
dispute settlement, or conciliation. This is unfortunate, since 
at a certain level, even if (for essentially political reasons) 
there is no coherent dispute settlement system, everything is 
interconnected. Instead, I propose to focus on the International 
Court of Justice.

As you will have noticed, it has been quite a busy time in 
the Peace Palace. No doubt this is an exciting and interesting 
time for practitioners and students, and also for professors. How 
welcome it is for governments or even for the judges is another 
matter: this recent increase in judicial activity brings with it a 
lot of problems, not least the risk of politicization of the Court. 
In February 2024, I sat through days of hearings in the Occupied 
Palestinian Territory advisory proceedings.105 It felt like being in 
the UN General Assembly rather than in a court of law. And this 
is just one example.

I shall begin with the remarkable expansion of the ICJ’s work. 
Then I will mention three specific developments, though I only 
have time to deal with the first of these in any depth. This first 
development is what might be called erga omnes partes or ‘public 
interest’ litigation. A second development is the reliance by 
applicants on what are, so far as the particular case is concerned, 
inappropriate conventions, or bringing cases against inappropriate 
respondents. This seems to be done because it is the only way 
to establish jurisdiction given the requirement of consent. The 
third development is the great increase in incidental proceedings, 
particularly interventions by third States, often for essentially 
political reasons, as well as the many requests for provisional 
measures.

105  Legal Consequences arising from the Policies and Practices of Israel in the Occupied 
Palestinian Territory, including East Jerusalem, I.C.J. Reports 2024, p. 753.
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The Expansion of the ICJ’s Case-Load

The expansion in international judicial activity, including that 
of the ICJ, is perhaps the most obvious development in inter-State 
dispute settlement in recent years. For decades the ICJ had relatively 
few cases. When I was studying international law in the second half 
of the 1960s, only two judgments were delivered, the 1966 judgment 
in South West Africa (Second Phase) and the 1969  judgment in 
the North Sea Continental Shelf cases. The first of these was very 
damaging to the Court’s reputation while the second was of great 
interest for the law of the sea and has had a lasting impact on the 
methodology for the determination of customary international 
law. A third judgment was issued just after I had left Cambridge, 
Barcelona Traction, which seemed to me rather technical; little did I 
realise that two short paragraphs of that judgment, hardly relevant 
to the case, would sow the seeds of the huge expansion of case-law 
that took off some 40 years later. These paragraphs read:

“… an essential distinction should be drawn between the 
obligations of a State towards the international community as 
a whole, and those arising vis-à-vis another State in the field of 
diplomatic protection. By their very nature the former are the 
concern of all States. In view of the importance of the rights 
involved, all States can be held to have a legal interest in their 
protection; they are obligations erga omnes.

Such obligations derive, for example, in contemporary 
international law, from the outlawing of acts of aggression, and 
of genocide, as also from the principles and rules concerning 
the basic rights of the human person, including protection 
from slavery and racial discrimination. …”.106

As of November 2025, the ICJ lists on its website no less than 
24 pending cases, many of them of great complexity and of great 

106  Barcelona Traction, Light and Power Company, Limited, Judgment, I.C.J. Reports 
1970, p. 33, paras. 33-34.
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potential importance for the parties, for the Court’s procedures, 
and for international law and international relations more broadly. 
Apart from the Gabčikovo-Nagymaros case, which commenced over 
30 years ago, all these cases were instituted since 2016, many much 
more recently. Some are the sort of cases one would have found 
throughout the Court’s history, such as the land and maritime 
case between Guatemala and Belize, or the Embassy cases between 
Ecuador and Mexico. But others relate to major political issues of 
our time involving the use of force, and allegations of genocide.

It may be thought that increasing recourse to international 
courts and tribunals  — the ‘judicialization’ of international 
relations107 — is a healthy development within international society, 
reflecting the rule of law in international affairs. This is true to some 
extent. But increasing recourse to international courts may also 
attest to greater international friction and disagreements about the 
law, as well as frustration with the political organs of the United 
Nations. Sometimes it is the inability to take effective action that 
leaves States with, as they see it, no option but to commence legal 
proceedings, however ineffective that is likely to be. Such frustration 
perhaps explains the recourse to the ICJ’s advisory jurisdiction in 
the two recent Occupied Palestinian Territory cases.108 States may 
have recourse to the Court simply because they see no other way of 
taking any steps to further their concerns; it is also a way of putting 
their claims on the public record, and perhaps above all of getting 
publicity for their cause, as such proceedings are webcast live.

The then President of the ICJ, Judge Salam, addressing the 
International Law Commission on 17 July 2024, said that while some 
commentators viewed the increased workload of the Court as a sign 
of growing interest in international law and in the Court’s role in 

107  See K. Alter, E. Hafner-Burton and L. Helfer, ‘Theorizing the Judicialization of 
International Relations’, 63 International Studies Quarterly (2019) 449-463.
108  Supra note 105; Obligations of Israel in relation to the Presence and Activities of the 
United Nations, Other International Organizations and Third States in and in relation to 
the Occupied Palestinian Territory, Advisory Opinion of 22 October 2025.
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settling disputes, the situation could also be viewed as a result of the 
increasing number of conflicts in the world and the fact that some 
United Nations organs had become dysfunctional. For example, a 
number of cases submitted to the Court ought to have gone to the 
Security Council, but they had not, because they would have been 
faced with a veto. That situation posed a risk of politicizing the 
Court owing to the nature of the cases being brought before it.109

That the Court’s resources are increasingly strained might also 
eventually jeopardize the quality of the Court’s output — of its 
judgments and advisory opinions — but I see no sign of this yet.

In a significant number of the cases brought before the ICJ, 
the respondent State objects to the submission of the dispute 
to the Court, raising arguments concerning jurisdiction and/or 
admissibility. Claims of abuse of right and abuse of process have 
become more frequent, even if they have not got very far.110 We see 
today, perhaps especially today, that States constantly challenge 
the jurisdiction of international courts, often successfully given 
the limited scope of compromissory clauses in international 
conventions and the many, and extensive, reservations made to 
acceptances under the ICJ’s Optional Clause. In fact, as of November 
2025, there are just over 70  such acceptances, a number that has 
hardly increased for many years. This represents a lower proportion 
of the international community than at the time of the League of 
Nations; and reservations to Optional Clause declarations continue 
to proliferate. The most recent UK acceptance, dating from February 

109  Summary record of the ILC meeting of 17 July 2024 (A/CN.4/SR.3685), p. 9.
110  See the Court’s strong words on abuse of process in a recent advisory opinion: 
“While arguments relating to abuse of process have been invoked by parties in 
previous contentious cases, the Court has never accepted them. It has stated that 
only in “exceptional circumstances” may the Court refrain from exercising its 
jurisdiction on the ground of abuse of process: Obligations of Israel in relation to the 
Presence and Activities of the United Nations, Other International Organizations and 
Third States in and in relation to the Occupied Palestinian Territory, Advisory Opinion 
of 22 October 2025, para 39.
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2017, is a case in point. Among the six reservations, there is one 
excluding:

“(v) any claim or dispute in respect of which the claim or dispute 
in question has not been notified to the United Kingdom by the 
State or States concerned in writing, including of an intention 
to submit the claim or dispute to the Court failing an amicable 
settlement, at least six months in advance of the submission of 
the claim or dispute to the Court”.

It seems that most of the time, most States (still) do not want 
most of their international legal disputes settled by third parties 
without their express consent on a case-by-case basis.

One may recall that at the beginning of the twentieth century, 
there was an idealistic view of international law whereby if every 
dispute between States could be subject to adjudication before 
an international court, there would be no more conflicts. The 
same notion may be heard from those, such as successive UN 
Secretaries-General, who urge all States to accept the Optional 
Clause, preferably without any reservations. This would ensure 
that all disputes under international law could be adjudicated by 
the International Court, thereby promoting ‘Peace through Law’. 
Was this ever realistic?

In any event, and notwithstanding the rather gloomy picture 
of Optional Clause declarations, it now seems more and more likely 
that matters will come before an international court, even when not 
all the States concerned intend this. Is this encouraging States to 
comply with international law, or is it inviting a backlash against 
judicial settlement? Perhaps both.

Erga Omnes Partes Litigation

I now turn to the first of the three issues I mentioned at the 
beginning of this lecture, the notable increase in what might be 
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called ‘erga omnes partes’ litigation before the ICJ, that is, cases 
brought by States that are not directly affected by the alleged 
violations of international law but invoke obligations erga omnes 
partes. Such cases were perhaps foreshadowed in Barcelona Traction. 
In July 2024, the then ICJ President, Judge Salam, in response to 
a question from a member of the ILC, said that “it was true that 
the increasing number of erga omnes partes cases had opened up 
the Court in a certain sense, but had also added to its burdens and 
risked politicizing its work”.111

The evolution of erga omnes litigation was described by Judge 
Xue in her Declaration appended to the South Africa v. Israel 
Provisional Measures Order of 26 January 2024:

“Over sixty years ago, when Ethiopia and Liberia instituted legal 
proceedings against South Africa for breach of its obligations 
as the Mandatory Power in South West Africa, the Court 
rejected the standing of those two applicants for lack of legal 
interest in the cases. This denial of justice gave rise to strong 
indignation of the Member States of the United Nations against 
the Court, severely tarnishing its reputation. The legal issue 
was further developed in the Barcelona Traction case, where 
the Court recognized that in international law there are certain 
international obligations owed to the international community 
as a whole; by the very nature of their importance all States 
have a legal interest in their protection. They are obligations 
erga omnes. The Court, however, did not touch on the question 
of standing in that Judgment …”.112

There was a tentative start some years ago in the Belgium v. 
Senegal case, under the UN Convention against Torture, where the 

111  Supra note 109, at 9.
112  Application of the Convention on the Prevention and Punishment of the Crime of 
Genocide in the Gaza Strip (South Africa v. Israel), Provisional Measures, Order of 
26 January 2024, I.C.J. Reports 2024, Declaration of Judge Xue, p. 34, para. 4.
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Court explained the rationale behind allowing erga omnes partes 
cases in the following terms:

“The common interest in compliance with the relevant 
obligations under the Convention against Torture implies the 
entitlement of each State party to the Convention to make a 
claim concerning the cessation of an alleged breach by another 
State party. If a special interest were required for that purpose, 
in many cases no State would be in the position to make such 
a claim. It follows that any State party to the Convention may 
invoke the responsibility of another State party with a view to 
ascertaining the alleged failure to comply with its obligations 
erga omnes partes, such as those under Article 6, paragraph 2, 
and Article 7, paragraph 1, of the Convention, and to bring that 
failure to an end.”113

Having started life in a rather theoretical way, erga omnes partes 
cases emerged with many unanswered questions. Perhaps the most 
serious issue for lawyers and for the ICJ is that we still do not know 
the potential scope of such cases. Belgium v. Senegal suggests that 
it was originally limited to cases where no State would otherwise 
be in a position to bring a case; in any event the questions ‘what 
obligations are erga omnes?’ and ‘who has standing to bring public 
interest claims?’ have been much discussed by writers.114 This 
debate did not greatly engage practitioners. But as is often the case 
with international law, what began in the books has now entered 
the court room.

The term ‘public-interest-type cases’ seems to be used for cases 
in which the applicant State or States are not injured by the alleged 

113  Questions relating to the Obligation to Prosecute or Extradite (Belgium v. Senegal), 
Judgment, I.C.J. Reports 2012, p. 450, para. 69.
114  C. Tams, Enforcing Obligations Erga Omnes in International Law (Cambridge 
University Press, 2005). See also the writings of Professor Simma, and contributions 
to his Festschrift: U. Fastenrath et al (eds.), From Bilateralism to Community Interest: 
Essays in Honour of Bruno Simma (Oxford University Press, 2011).
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wrong but apparently consider that they are acting in the public 
interest (or, as the ILC puts it in its commentary to article 48 of the 
articles on Responsibility of States for Internationally Wrongful Acts, 
‘in the community interest’). It might be more accurate to say that 
the applicant (or intervening) States, as perhaps they always do, are 
acting in their own political interest. That interest may not necessarily 
respond, or at least fully correlate, to the common interest underlying 
the instrument they invoke as a basis for jurisdiction.115

‘Public interest’ cases are wider than State-to-State contentious 
cases. In particular, one must also keep in mind:

•	 Interventions under Articles 62  and 63  of the ICJ Statute 
(e.g., in Gambia v. Myanmar; South Africa v. Israel); and

•	 Some advisory opinions that have a high public interest 
(Climate Change), even though all advisory opinions are of 
concern to an international organ, and advisory opinions 
sometimes do have an important bilateral aspect (Chagos; 
Occupied Palestinian Territory).

On an erga omnes partes basis, there is the potential for 
hundreds of cases, whether well founded or not, brought by almost 
any State against any other State party to the relevant convention. 
The opportunities to engage in lawfare seem endless.116 One thing 

115  South Africa, for instance, did not argue that it brought the case against Israel 
in the name of any common interest protected by the Genocide Convention, but 
because it was “aware of its own obligation — as a State party to the Genocide 
Convention — to prevent [the alleged] genocide” (Application, para. 3). It moreover 
said that its application was “made against the background of South Africa’s foreign 
policy objective for the attainment of a durable peace between Israel and the State 
of Palestine” (ibid).
116  Prosper Weil warned in dramatic terms, as early as 1983, with reference to erga 
omnes litigation, of a situation in which “any state, in the name of higher values as 
determined by itself, could appoint itself the avenger of the international community. 
Thus, under the banner of law, chaos and violence would come to reign among states, 
and international law would turn on and rend itself with the loftiest of intentions”: 
P. Weil, ‘Towards Relative Normativity in International Law?’, 77 AJIL (1983) 413 at 433.



52

Michael Wood

at least is clear, however: even in public interest cases, jurisdiction 
depends, as always in international law, upon consent. And the 
conditions for jurisdiction must be there, for example, those under 
Article 30 of the UN Convention against Torture.

The case brought by Nicaragua against Germany also falls into 
the category of erga omnes litigation. But it takes things a step 
further, opening up the prospect of multiple cases based on the 
notion of aiding in or assisting the commission of an erga omnes 
partes internationally wrongful act.117

As already noted, the possibility of a State having standing to 
institute proceedings and invoke the responsibility of another State 
in some common or general legal interest may also be seen in the 
articles on State responsibility. Article 48 is entitled ‘Invocation of 
responsibility by a State other than an injured State’. It provides 
that:

“Any State other than an injured State is entitled to invoke the 
responsibility of another State … if:

(a)	 the obligation breached is owed to a group of States 
including that State, and is established for the protection 
of a collective interest of the group; or

(b)	 the obligation breached is owed to the international 
community as a whole.”118

Article 48 was not adopted without controversy — both in the 
Commission and beyond. The idea that States can be parties to 
disputes about obligations in the performance of which they have 
no specific material interest raises difficult questions.

117  Alleged Breaches of Certain International Obligations in respect of the Occupied 
Palestinian Territory (Nicaragua v. Germany), Provisional Measures, Order of 30 April 
2024, I.C.J. Reports 2024, p. 560.
118  Yearbook of the International Law Commission 2001, Vol. II, Part Two, p. 29.
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Judge Xue has addressed these in a number of judicial 
pronouncements. In a Declaration of 16  November 2023  in 
Netherlands and Canada v. Syria, she said: “I voted against the Order 
because of my consistent position on the question of standing in 
such so-called actio popularis cases.”119 Just over two months later, 
however, in her Declaration appended to the Court’s Order of 
26 January 2024 in the South Africa v. Israel case, Judge Xue said:

“While the law and practice are still evolving, for a protected 
group such as the Palestinian people, it is least controversial 
that the international community has a common interest in its 
protection. In my view, this is the very type of case where the 
Court should recognize the legal standing of a State party to 
the Genocide Convention to institute proceedings on the basis 
of erga omnes partes to invoke the responsibility of another 
State party for the breach of its obligations under the Genocide 
Convention.”120

Interestingly, the Court itself saw fit in that Order to recall (by 
reference to its earlier decisions in The Gambia v. Myanmar) why 
South Africa had standing to submit to it the dispute with Israel, 
even though Israel as respondent had elected not to raise the issue.121

In The Gambia v. Myanmar and South Africa v. Israel cases, the 
ICJ observed that all the States parties to the Genocide Convention 
have a common interest to ensure the prevention, suppression, 
and punishment of genocide, by committing themselves to 
fulfilling the obligations contained in the Convention. The Court 
moreover said that such a common interest implies that the 
obligations in question are owed by any State party to all the 
other States parties to the relevant convention: that they are 

119  Application of the Convention against Torture and Other Cruel, Inhuman or 
Degrading Treatment or Punishment (Canada and Netherlands v. Syrian Arab Republic), 
Provisional Measures, Order of 16 November 2023, I.C.J. Reports 2023, p. 616, para. 2.
120  Supra note 112, at p. 34, para. 4.
121  Ibid, at pp. 16-17, paras. 33-34.
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obligations erga omnes partes, in that each State party has an 
interest in compliance with them in any given case. It followed, 
the Court explained, that:

“[t]he common interest in compliance with the relevant 
obligations under the Genocide Convention entails that any 
State party, without distinction, is entitled to invoke the 
responsibility of another State party for an alleged breach of its 
obligations erga omnes partes.”

On this basis it was found that:

“any State party to the Genocide Convention may invoke the 
responsibility of another State party, including through the 
institution of proceedings before the Court, with a view to 
determining the alleged failure to comply with its obligations 
erga omnes partes under the Convention and to bringing that 
failure to an end.”122

Cases Under Inappropriate Conventions or Against 
Inappropriate Respondents

I shall now turn, more briefly, to the two other developments 
that I mentioned at the outset of this lecture.

The second is the increased reliance on what appear to 
be inappropriate conventions or the bringing cases against 
inappropriate respondents, simply because this is the only way 
to have any chance of establishing jurisdiction  — that is, of 
bringing the matter in question before the Court. This seems 
to be particularly the case with the 1948  Convention on the 
Prevention and Punishment of the Crime of Genocide and the 

122  Application of the Convention on the Prevention and Punishment of the Crime of 
Genocide (The Gambia v. Myanmar), Preliminary Objections, Judgment, I.C.J. Reports 
2022, pp. 516-517, paras. 107-108 and 112; See also supra note 112, p. 16, para. 33.
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1965 International Convention on the Elimination of All Forms of 
Racial Discrimination (CERD), both of which include compulsory 
dispute settlement provisions which were not included in later UN 
conventions. Indeed, Judge Yusuf warned in the CERD case:

“As I pointed out in a declaration regarding an earlier phase 
of this case: ‘A regrettable tendency seems to have developed, 
whereby any State that fails to find a valid basis of jurisdiction 
of the Court for its claims, but still wishes to bring a case 
before it, tries to stuff those claims into the framework of 
CERD’; or, I should add, some other conventions that have 
hardly anything to do with the real dispute between the 
parties.”123

As a result, cases are brought in reliance upon these two early 
conventions even when a dispute is not genuinely connected 
with racial discrimination or genocide. This gives rise to difficult 
cases about subject-matter jurisdiction. Such reliance is perhaps 
inevitable, but is not to be encouraged and the Court should be 
cautious when determining what falls under its jurisdiction in such 
cases.

Judge Greenwood has put it very clearly:

“Where, as here, the compromissory clause limits jurisdiction 
to a dispute with respect to the interpretation or application 
of a particular Convention, the ‘claim’ must relate to the 
interpretation or application of that Convention.”124

123  Application of the International Convention on the Elimination of All Forms of 
Racial Discrimination (Armenia v. Azerbaijan), Judgment on preliminary objections, 
12 November 2024, para. 1 (Dissenting Opinion).
124  Application of the International Convention on the Elimination of All Forms of Racial 
Discrimination (Georgia v. Russian Federation), Preliminary Objections, Judgment, I.C.J. 
Reports 2011, p. 325, para. 8 (Separate Opinion).
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Incidental Proceedings: Intervention; Requests 
for Provisional Measures

A third recent development is the remarkable increase in the 
number of incidental proceedings before the Court. Here I am 
referring in particular to requests for provisional measures, which 
seem to have become almost routine and sometimes even the main 
purpose of commencing proceedings, and to intervention by third 
parties, of which we have seen a tremendous expansion.

I will not say much about intervention, which I understand is 
to be addressed by Alfredo Crosato Neumann during this Summer 
School. One general observation is that intervention can be open 
to abuse. While interventions can be useful in assisting the Court 
on legal matters in certain cases, they may also be exploited for 
essentially political reasons, such as simply to indicate political 
support for one of the parties.

Interventions are also liable to complicate the Court’s work, 
delaying progress towards a decision on the merits. To see just how 
complicated cases can become, I recommend looking at the process 
by which the Declarations of Interventions under Article 63 of the 
Statute of the Court in the Allegations of Genocide (Ukraine v. Russian 
Federation) case were handled.125

Beyond the sheer volume of interventions, we have even seen 
those who seek to intervene in the same ICJ case by recourse to both 
Article 62 and Article 63 of the Court’s Statute: Palestine in South 
Africa v. Israel, and Poland in Ukraine v. Russian Federation. This may 
reflect a certain lack of clarity by the intervenor about the purpose 
of the intervention, or even a lack of understanding of the distinct 
nature of intervention under the two articles.

Provisional measures proceedings clearly have great value when 
there is an urgent risk of irreparable harm to the rights at issue in 

125  See, for example, the Court’s Press Release No. 2024/59 of 6 August 2024.
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the case. Interim protection is a crucial aspect of any mature legal 
process. It is hard to believe that until quite recently, the question 
was unsettled as to whether orders by the ICJ indicating provisional 
measures were actually binding. This question was of course 
answered positively by the Court in 2001 in the LaGrand case.126

One may wonder, however, whether provisional measures 
should always be binding. It would not seem unreasonable for the 
Court sometimes to issue recommendations, which may in the 
circumstances be more constructive. Vice-President Sebutinde 
explained recently that the increasing inclination amongst States 
to resort to the procedures referred to in Article 41 of the Statute 
of the Court “may be attributed to the fact that the procedures offer 
easier and quicker means of obtaining binding orders from the 
Court, coupled with a relatively modest standard of proof required, 
even if ultimately, the success of the primary claim of an applicant 
seems bleak or uncertain.”127 She added that “Article 74 of the Rules 
of Court gives priority to requests for the indication of provisional 
measures over other cases, ensuring prompt binding decisions 
from the Court, compared to substantive proceedings that could 
potentially span months or years before completion.”128

She went on to say that while these characteristics –

“underscore the importance and efficiency of provisional 
measures procedures within the Court’s framework, the Court 
must jealously guard its judicial function by ensuring that these 
procedures are not abused or misused, and that applicant States 
strictly and transparently comply with the criteria the Court 
has developed in its jurisprudence relating to the indication of 
provisional measures”.129

126  LaGrand (Germany v. United States of America), Judgment, I.C.J. Reports 2001, 
pp. 501-506, paras. 98-109.
127  Supra note 117, p. 570, para. 1 (Separate Opinion).
128  Ibid.
129  Ibid.



58

Michael Wood

President Salam has likewise explained that 

“[w]hile the Court understands the importance and value of 
this expedited procedure, which aims to offer urgent interim 
relief to Parties when there is a risk of escalation, it also wishes 
to stress that it is a procedure that should not be used as a 
litigation tactic to advance arguments on the merits”.130 

The Court’s rejection, earlier in 2024, of the requests for 
provisional measures submitted by Nicaragua in its case against 
Germany (by 15 votes to 1) and by Mexico in its case against Ecuador 
(unanimously) show that the judges do feel able to reject such 
requests when they consider them inappropriate. The same is true 
of the Sudan v. United Arab Emirates case (by 14 votes to 2)131 and the 
Equatorial Guinea v. France case (by 13 votes to 2),132 both in 2025. 
And by 22 votes to 1, the International Tribunal for the Law of the 
Sea decided not to issue provisional measures in its Order of 27 July 
2024  in the “Zheng He” (Luxembourg v. Mexico) case.133 Whether 
States will resist the temptation to request provisional measures 
where they are not justified remains to be seen.

A key and thus far unresolved issue is the ‘relatively modest 
standard of proof required’. The Court has yet to address this 
problem head-on, but should perhaps do so if it is to avoid, so far 

130  Speech of HE Mr Nawaf Salam, President of the International Court of Justice, at 
the Seventy-fifth Session of the International Law Commission 17  July 2024, p.  8, 
available at https://icj-cij.org/sites/default/files/press-releases/0/000-20240722-
sta-01-00-en.pdf. President Salam repeated a substantially similar message when 
addressing the UN General Assembly on 25  October 2024: see https://icj-cij.org/
sites/default/files/press-releases/0/000-20241024-sta-01-00-en.pdf, p. 6.
131  Application of the Convention on the Prevention and Punishment of the Crime of 
Genocide in Sudan (Sudan v. United Arab Emirates), Order of 5 May 2025. In the same 
Order, the Court, by 9 votes to 7, ordered that the case be removed from the General 
List.
132  Request relating to the Return of Property Confiscated in Criminal Proceedings 
(Equatorial Guinea v. France) Order of 12 September 2025.
133  “Zheng He” (Luxembourg v. Mexico), Provisional Measures, Order of 27  July 2024, 
para. 149.

https://icj-cij.org/sites/default/files/press-releases/0/000-20240722-sta-01-00-en.pdf
https://icj-cij.org/sites/default/files/press-releases/0/000-20240722-sta-01-00-en.pdf
https://icj-cij.org/sites/default/files/press-releases/0/000-20241024-sta-01-00-en.pdf
https://icj-cij.org/sites/default/files/press-releases/0/000-20241024-sta-01-00-en.pdf
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as possible, the unfortunate situation that can arise, and has arisen, 
where binding provisional measures are ordered, when, perhaps 
years later, the Court finds it does not even have jurisdiction to 
determine whether the rights at issue have been violated.134

Another point, given the binding nature and significance of 
provisional measures, is that the Court needs to be careful to ensure 
due process even when the proceedings are expedited. In this regard, 
recent provisional measures hearings have been so compressed 
that neither party has had a reasonable opportunity to present its 
case and respond to the other side. It is not so much the length 
of time allocated to each side that matters, as the opportunity to 
respond; this usually calls for two rounds, with a reasonable period 
between them for preparation. At least a two-day hearing would 
seem necessary.135

Conclusion

In these three lectures, I have explained that, while 
international law is of course a legal system, it is a legal system 
with very special features. Care needs to be taken not to draw 
far-reaching conclusions from the fact that it is indeed a legal 
system. In particular, and without prejudice to the role domestic 
laws may have in the formation of general principles of law within 
the meaning of Article 38 of the ICJ Statute, comparisons between 
domestic legal systems and the international legal system 
are rarely helpful. This is especially the case with theoretical 
attempts to deduce principles of international law from domestic 
constitutional principles. Even notions such as the rule of law 

134  For an egregious case see Allegations of Genocide under the Convention on the 
Prevention and Punishment of the Crime of Genocide (Ukraine v. Russian Federation), 
Provisional Measures, Order of 16 March 2022, I.C.J. Reports 2022, p. 211.
135  P. Couvreur, ‘Le Statut de la Cour Internationale de Justice: bilan et perspectives’, 
450 RdC (2025), p. 263, fn. 728.
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inevitably apply very differently, to the extent that they apply at 
all, within the international legal system.136

It remains the case that the rules of international law are those 
agreed or otherwise accepted by the various States. Universality is 
central to the system of international law, but that does not exclude 
a wide measure of diversity. The International Court of Justice 
makes a unique contribution to the international legal system, an 
increasing contribution. Yet it inevitably reflects, and operates 
within, the special characteristics of that system.

136  A. Watts, ‘The International Rule of Law’, 36 German Yearbook of International Law 
(1993) 15-45; R. Higgins, ‘The Rule of Law: Some Sceptical Thoughts’, in R. Higgins, 
Themes & Theories: Selected Essays, Speeches, and Writings in International Law 
(Oxford University Press, 2009) 1330-1339; M. Wood, ‘Public International Law and 
the Idea of the Rule of Law’, in M. Pogačnik et al (eds.), Liber Amicorum in Honour of 
Ernest Petrič: Challenges of Contemporary International law and International Relations 
(Evropska pravna fakulteta, 2011) 432-450.
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