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1. Pabouas rpynna Il Komuccum OOH no npasy mexayHapogHoi Toprosnu (KOHCUTPAN),

3aHMMalWancs pedopMor CUCTEMbl YPErynMpoBaHUS CMOPOB MEXAY MWHBECTOpPaMu U
rocypapcreamu (YCUT), npopomkaet paccMatpmBaThb [1poekTbl MON0XEeHMI MO NPOLEeCcCyasibHbIM
M CKBO3HbIM BOMpPOCaM?!, MnaHupys B CKOPOM BpEMEHM O06CYAWTb MPOEKT nonoxeHus 21,
KOTOpbIA MOCBAWEH COBMECTHbIM 335B/JIEHUAM O TOMIKOBAHUWM MHBECTULIMOHHBIX OOrOBOPOB
(coBMeCTHbIE TONKOBaHMS).

2. Llenblo [aHHOTO MONOXEHUS SBNSIETCA YCUNEHME KOHTPONS rocyfapCTB — Y4YaCTHUKOB
MeXAYHapOLAHbIX WMHBECTULMOHHbIX cornaweHuin (MUC) 3a Tem, Kak TONMKYT U MPUMEHSIOT
cratet MUC apbutpaxu, paccmaTpuBaroliMe Cnopbl MO HUM MeXAY WMHBECTOpPaMu U
rocysapcteamu?. Takke npefnonaraercs ¢ MOMOLLbO MHCTPYMEHTA COBMECTHbIX TONKOBaHMA
[0o6utbcs 6onblien NocnefoBaTeNbHOCTM U HENMPOTUBOPEUMBOCTM B TONKOBAHUM KOHKPETHbIX
MUC pasHbiMu TpUBYHaNaMu, 4To ABSETCS OLHOM U3 Liesei NpoBOAUMOIA pedopMmbl®.
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ICCA Congress Series, 2022 Edinburgh, Arbitration’s Age of Enlightenment? Kluwer. P. 12-14. URL
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3. O6wMe npaBuia TONKOBAHUS MEXAYHApPOAHbIX [OroBOPOB NpeaycMoOTpeHbl BeHckoi
KOHBEHUMEN O NpaBe MexAayHaponHbix AoroeBopoB 1969 roga (BKMMA)*. B eé cratbe 31,
OTpa)kalowiei 0OblYHYD MeXAyHapOLHO-NMPABOBYHD HOPMY®, B YacCTHOCTM, YKa3aHO Ha
HeobXxoAMMOCTb «y4yéTa» MpW TOMKOBAHUWM [0rOBOPA «MNOCNELYHLWMX COMNALIEHUA Mexay
YYaCTHUKAMM O €ro TONKOBAHUM UNU NPUMEHEHUM» (M. 3(a)). PaKTUYECKM B NPOEKTE NONOXKEHUS
21 0 COBMECTHbIX TO/IKOBaHUAX peyb UAET UMEHHO 06 3TOM MHCTPYMEHTE TONIKOBaHWS 4OrOBOPA
— NOC/IEQYIOWMX COrNALUEHNSIX.

4, BKMM[, He ykasblBaeT, YTO MOCNEAYHOLLIME COrNAWEHUS O TONKOBAHMM 06s3aTenbHbl 1S
TONKytlowero noroeop cybbekta. B ctatbe 31 OHM nmepeuncneHbl B pagy APYrMxX CPeacTs
TOJIKOBaHMS [0OroBopa (KOHTEKCT, OObEKT M LEfb [AOroBopa, NoC/iedylowas npakTuka,
COOTBETCTBYHOLLME HOPMbI MEXAYHAPOAHOIO NPaBa) U He HafeneHbl KAKUM-TMB0 NPUOPUTETOM
MO OTHOLIEHMIO K HUM.

5. Komuccnsa mexayHapogHoro npasa (KMIM, Komuceusa) nocegatuna yactb cBoei paboTbl Hag
MCTOYHMKAMM MeXAYHapOoAHOro npasa 3TOM Teme, pa3paboTtas BbiBoabl 0 mocnenyrowmx
cornaweHusx M nocnefyolwen npakTMKe B OTHOWEHWWM TONKOBAHMS AOrosopoB (BbiBoppl
Komuceumn) Bmecte ¢ kommeHTtapusmm K HuM  (Kommentapun Komuccum). Bbiogbl U
KomMeHTapuu Komuccum npusBaHbl B YMCe NPOYEro pasbiCHUTb, YTO Takoe «nocienyoLme
CornaweHns» u «KNocneayLLas npakTMkay, a Takke T0, Kak OHU AO/MKHbI UCMOMb30BaTbCA NpU
TONIKOBaHMM Jorosopa’.

6. Kak ykasbiBatoT KommeHTapuu Komuccuu, nocnegytowme COrnaleHns M MNpakTMKa He
o0b693aTtenbHO 06134al0T «peLllaowmnm AeNCTBUEM» NPU NPOTUBOPEUUM C UHBIMU CPEACTBaMMU
TONIKOBaHus’.

7. o oueHkaM uccnepoBaTenen, NOCAeayOWMe COMAWEHMS O TOJIKOBAaHMM UCTOpUYECKH Bblnn

peakM B npaktuke rocymapcte®. B To ke Bpems oHM npuobpenu onpeaenéHHoe
pacnpocTpaHeHne B KOHTEKCTE WHBECTULMOHHbIX [OrOBOPOB U YBENMYEHWUS  yMCna
MHBECTULMOHHBIX CNOpPOB, TpebyoLwmx npumeHeHna MUC apbutpaxamm®. OaHaKo, ccbinasch Ha
Heobs3aTeNbHOCTb MOCNEAYIOWMX COMMALIEHUH, a TakKXKe psg  ApYyrux  COOBpaxKeHui,
MHBECTULMOHHbIE TPMOYHANbI AANIEKO HE BCEraa npuAaaloT COBMECTHLIM TOJIKOBAHMSIM TOT BEC,
Ha KOTOpPbIMA paccYMTbIBaNM rocyaapcTea (n. 28 Huxe).

8. B nonbiTke pewnTb AaHHY NpobaeMy rocyaapcTBa Co BpEMEHEM BKIOYMAM B psag ceomx MUC
MONOXEHMA KaK O BO3MOMXHOCTM CTOPOH BbiMyCKaTb COBMECTHOE TO/NKOBaHWE, Tak M 06
0653aTe/IbHOM CMe Takoro TONKOBaHWUs Ans TpMBYHaNoB, pacCMaTPMUBAIOLWMX CMOPbI MO 3TOMY
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MUC (n. 36 Hmke). [loka TakMe MNONOXKEHMS BCTPEYAKTCS HEYacTo, OOHAKO YyxXe
chopmupoBanacb apbuTpaxkHasi NPakTUKa, NO3BOASOLLAN OLEHUTb UX MPUMEHEHME U 3PdekT
ans tonkoBanus MUC apbutpaxamu. Takne MONOXEHUS MOXHO MOHUMATb Kak Cepbé3Hoe
OrpaHuuyeHune auckpeuum TpubyHana B BOMpoce Toro, C/1e40BaTh /1M YKa3aHHOMY B COBMECTHOM
TONKOBaHMM (N. 42 HUXKe).

B npoekTe nonoxexua 21, npeacrasneHHoM Ha paccMoTpeHue Paboueit rpynnbl, npeanaraercs
YCTaHOBUTb 0653aTeIbHOCTb KCOBMECTHbIX 3afB/EHUIA O TONKOBaHMM» AN UHBECTULMOHHbIX
TpubyHanoB. Takxe NpeAnaraeTcs 3aKpenuTb NPpaBo CTOPOH NPUAABATb TAKUM 3aBNIEHWUAM CUY
C onpenenéxHHoi aatbl. TpubyHan He MOXeT AenaTtb BbiBOAbl M3 camoro ¢akrta OTCYTCTBMA
COBMECTHOro ToNKOoBaHMA. KpoMe Toro, cTopoHa [oroBopa ofs3aHa [o/MKHbIM 06pa3oM
PaCcCcMOTPETb 3anpocC APYroi CTOPOHbI O BbIMYCKE YNOMAHYTOrO 3asiBNEHMS.

Llenbto HacTosILLEelM CMPaBKU SIBASIETCS pacCMOTpeHMe Cnefyowmx BONpPOCOB:
e YpoBnetBopseT im pa3pa60TaHHoe nonoXXeHne uenam ped)oprl?

e KakoBbl HeOCTAaTKM MNPEeAOXEHHOr0 MNOIOXKEHMS U KaKMe CNOXHOCTU MOTYT BO3HUKHYTb Ha
npaktuke?

e Kakmm 06pa3zoM MOXHO yCOBepLIEeHCTBOBATb AAHHOE MOOXKEHME?

1. 0bwwe nonoxeHns ob ncnonb3oBaHnn nocnegyoWMX COrNALIEHNIA
B TONKOBaHUW MEXAyHapOoAHbIX 40roBOpOB

Cratbs 31 (3) BKIM[ npeaycmaTpuBaeT, UTO NpU TONKOBaHWWM MeXAYHApOAHOro A0roBopa
Hapa4y C KOHTEKCTOM (KyAa BXOASAT TEKCT AOrOBOpPa, OTHOCALLMECS K AOTOBOPY COrNalleHus ero
YYaCTHUKOB M [OKYMEHTbI, COCTAB/IEHHbIE OTAENbHBIMM YY4ACTHUKAMMU U MPUHSATbIE OCTaNIbHbIMU
KaK OTHOCSILLMECS K AOr0BOPY), B YaCTHOCTH, YYMTbIBAKOTCS:

«a) Noboe nocneayoLlee cornaweHme Mexay y4acTHUKaMu OTHOCUTENTIbHO TOIKOBaHMS
L,0rOBOPA UM NMPUMEHEHUS €r0 MONOXEHWI;

b) nocnenywuwaa npaktMka MNpUMEHEHNA OO0roBopa, KOTOpaa YCTAaHAB/IMBAET
cornawieHme y4yaCtTHMKOB OTHOCUTENIbHO €ro ToNIKOBaHU4; ...».

PacnonoxeHune 3neMeHTOB B AaHHOW CTaTbe HE YKa3blBaeT Ha HanuuMe Kakon-nnmbo nepapxmu
cpencts TonkoBaHma. Tak, KMI nuweT: «nocneaytowue cornawieHms M nocnenyowas npakTmka
B KOHEYHOM CYETE AOMKHbl JUWb “yYUTbIBaTbCA” NPU TONKOBAHMM AOrOBOPA, KOTOpOE
npeacrasnget coboit “‘eaMHoe KOMBUMHUMPOBaHHOE AeicTBKUEe” 6e3 Kakon-NMbo nepapxmum Mexay
BCEMMU CpefcTBaMM TONKOBaHMA». Kak noguyépkmaer Komuccus, xapakTep nocienyroLmx
COrnaweHnin U NPaKkTUKW, B TOM YUCNE UX «AYTEHTUYHOCTb®», HE MpeanonaraeT, YTo OHU
«MPEBOCXOAAT» BCE OCTaNlbHble CPeCTBA TONKOBaHMAY,

1.1. OtcyTcTByeT npegnucaHHan dopma

TepMUH «cornaweHue», ynoTpebnénHbim B ctatbe 31 BKIMM/M, He TpebyeT, utobbl Takoe
cornalwieHune uMeno GopMy MexayHapoaHoro gorosopall. lnaeHoe, 4To6bl M36paHHas dopma

10 KommenTapumn Komuceuu. Boisog 3. C. 25-26, nn. 3-4. (CHocka onyueHa.)

11 KommeHTapum Komucemu. Boisog 4. C. 30, nn. 5-6. Boigog 10. C. 84-85, n. 7.




NO3BO/IANA YCTAHOBMUTh, YTO CTOPOHbI HAMEPEBANMUCh MCMOb30BaTh CBOE NMOHMMAHME B Ka4eCcTse
OCHOBbI [/19 COr/IaCOBAHHOMO TONIKOBaHMA 2.

14, Kak 3akniounna KMI, cornaweHve ang uenei nonoxeHun ctatem 31(3)(@) u (b) BKMMA
npegnonaraer «obwee noHuMaHue» (common understanding) B OTHOWEHUW TONKOBAHUSA
[lOroBOpa, KOTOpPOE M3BECTHO CTOPOHaM M MPUHATO MMKU. YTO6bI 3TO OOLlEee NOHMMaHue
noBnekno 3a coboi nocnenctemns, npepycMorpeHHble BKIMMI, y4yacTHUKM AOMKHBI «3HATbL U
NPUHMMaTL» TaKOe ToSKoBaHue®,

15. Takum o6pa3oM, nocneaytollee COrNalEHNE MOXET UMETb o6y opMy, B TOM uncie HbiTb
OTPAXXEHO B MEXAYHAapOAHOM AO0roBOPe WAW aKTe HefOrOBOPHOro xapakrepa (COBMECTHOM
3asB/eHnM, MeMopaHayMe v npoy.). OaHOM 13 Takux POpM SBASETCA akT OpraHa, y4pexaeéHHoro
COrnacHo AOroBOpY M COCTOSLLErO M3 NpefcTaBuUTeNel CTOPOH Takoro A0rosopa (COBMECTHOro
opraHa). TakMMM aKTamu SBNAKOTCS, HanpuMep, TONIKOBAHUSA, KOTOPble Oblnn BbIMYLLEHDI
Komuccumein no ceoboaHor Toprosne (KCT), cozpgaHHom no CeBepoameprKaHCKOMY COraLleHmto
o0 cBoboaHol Toproene (HADTA),

16. B npakTuMke MHBECTULMOHHbIX TPUBYHANOB HEOAHOKPATHO BCTaBan BOMPOC O TOM, MOTYT Au
pasfiMyHble COBMNAaAaloLIME 3aAB/IEHUS, HE CAeNaHHbIe COBMECTHO, COCTaBNATb «COrNalleHme»
OTHOCUTENbHO TONKOBaHMA MM MPUMEHEHMA MEXAYHAapOAHOro fAoroBopa. B GonbluHCTBE
cnyyaes TpubYyHaNbl OTKa3blBa/IMCb YYMTbIBaTb TakME 3asiBNEHMA B Ka4eCTBE MOCIEedYHLLEro
cornaweHusate,

17. Hanpumep, B nene Telefonica Sa v. Argentina TpubyHan 3aknuui, YTO YTBEPXKAEHUS CTOPOH
[orosopa, coenaHHble B Pa3ANYHbIX MHBECTULIMOHHbBIX apbuTpaxax, HECMOTPS Ha COoBNageHue
No COAEpXaHWi, He 06pasyloT Mnociedylolero CornaweHus no cMbicay cratbu 31(3)(a)
BKIMMAY. B nene Aguas del Tunari S.A. v. Republic of Bolivia TpubyHan aHanorMyHo ykasasn, 4to
COBMAZEHNE HECKOMbKMX 3asIBNEHUI He LeNaeT Tak1e 3asBNeHUs COBMECTHbIM 3asBneHnemM?s,
370, OOHAKO, HE MCK/IYaeT BO3MOXHOCTM Y4ETa TaKMX 3asBNEHWUMA KaK «nocienyLer
NPaKTUKKN» (M. 27 HUXKe).

12 Dérr, 0. (2018). Article 31. In: Dérr, 0., Schmalenbach, K. (Eds.) Vienna Convention on the Law of Treaties. Springer, Berlin, Heidelberg
p. 694, para. 75. URL

3 KommenTtapun Kommccun. Boisoa 10. C. 82, n. 1.

1 North American Free Trade Agreement (NAFTA) of 8 December 1993. URL. B 2020 roay npekpaTuno AeicTBue B CBA3M C
BCTyNnneHneM B cuny HoBoro cornawenus. Cm. United States—Mexico—Canada Agreement (USMCA) of 30 September 2018. URL

15 PaccmaTpuBanucb: 1) 3a9BNeHMs, CAENAHHbIE B Pa3HbIX NPOLECCaX, 2) 3aABNeHMS, CAENaHHbIE 0DULMANBHLIMU JIMLAMKU BHE PaMOK
npouecca, 3) kombuHauusa u3 obomx Buaos. CM. Aguas del Tunari v. Bolivia, para. 251; Telefonica S.A. v. Argentine Republic, ICSID Case
No. ARB/03/20, Decision on Jurisdiction, 25 May 2006 (Telefonica Sa v.Argentina), para. 109. URL; Cases Regarding the Border Closure
due to BSE Concerns v. United States of America, Award on Jurisdiction, 28 January 2008 (Canadian Cattlemen v. United States),

para. 186. URL; Sempra Energy International v. Argentine Republic, ICSID Case No.ARB/02/16, Award, 28 September 2007 (Sempra
Energy v. Argentina), para. 382. URL; Enron Creditors Recovery Corporation (formerly Enron Corporation) and Ponderosa Assets, L.P.v.
Argentine Republic, ICSID Case No. ARB/01/3, Award, 22 May 2007 (Enron v. Argentina), para. 326. URL

16 Cm. Shirlow, E., Gore, K. N. (2022). The Vienna Convention on the Law of Treaties in Investor-State Disputes: History, Evolution, and Future.
Wolters Kluwer, p. 161.

7 Telefonica Sa v. Argentina, para. 109.

18 “The coincidence of several statements does not make them a joint statement.” Aguas del Tunari v. Bolivia, para. 251.
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1.2. Mexay Bcemy cTopoHamu

BKIMM[, roBOpU1T 0 COMNAlEeHNM KMEXAY YHACMHUKAMU ... OTHOCUTENbHO TOJIKOBAHMS SOMOBOPa.
Kak noguépkmpaet KMI1, «cornaweHune fo/IKHO ObiTb LOCTUIHYTO MEXAY 8CeMU YHaCTHUKAMM
norosopa»t’,

MexayHapoaHble MHBECTULMOHHbIE TpUOYHanbl TakXKe CCbiNaaucb Ha HeobXoAMMOCTb
3aK/I0YEHUS NOCNeAyIOLEro COrnalleHns BCeMy CTOPOHaMM OPUIMHANBLHOMO Aorosopa. Tak, no
KparHel Mepe B ABYX Aenax apbutpbl OTKNOHMAM CCbINIKM paaa cTpaH EBponerickoro coto3a (EC)
Ha WX COBMECTHYK [eknapaumil Kak Ha nocnepylwllee cornaweHne Kk JloroBopy K
JHepreTuueckon xaptum (O3X), NOCKOMbKY He BCe CTOPOHbI AAHHOMO A0roBopa SBASAUCH
noAnucaHTamu geknapaumn?®, BnpoyeMm, B NpakTUKe MOXHO HaWTW NPUMEp OTX0Aa OT TaKoM
nosvuMu: B OOHOM W3 Aen MHBECTUMUMOHHbIA TpuOYHan npu3Han AaHHYI AeKnapauuio
nocneaylLwmM CornalweHnemM o ToNKOBaHUU 2L,

B oTHOLWEHMM aKTOB COBMECTHbIX OpraHoB (m. 15 Bbiwe) npuMeHseTCS aHaNOrMYHbIN NOAXOA,.
[lnsa TOro 4TO6bLI TONKOBAHME TAKOrO OpPraHa CTaso «NoCAefyLWMM COrNalleHMeM, No obemy
npasuny HeobxoAMMO yyacTMe BCEX CTOPOH [0roBopa B MNPUHATUM KOHKPETHOro akTa,
HanpuMmep, yepe3 CBOMX npepctasutenen. Tak, MexayHapoaHbii Cyn B pene Whaling in
Antarctic ykasan, 4To Hey4acTMe O4HOM M3 CTOPOH B MPUHATUM peLleHUs COBMECTHbIM OpPraHoM
LeNaeT HEBO3MOXHbIM €ro KBaIMGUKALMIO B Ka4ecTBe NOCNeyOLero cornateHms 2,

1.3. OTHOCMTCA K TONKOBaHUK UAn NPUMEHEHNHD MEXOYHApOAHOro Aorosopa

Kak cnenyet us Tekcta ctatem 31(3)(a) BKIMM/I, nocnenytowee cornaeHne AOMKHO OTHOCUTBCS
K TOMIKOBaHWIO AOroBOpa WM K MPUMEHEHUIO ero nonoxeHuin. Taknum obpasom, TpebyeTcs
onpenenéHHas CBA3b COrNaLIeHNs C TONKYEMbIM LO0roBOpPoM?>.,

370 nNpaBuno 6bl10 NPUMEHEHO M B NMPaKTUKE MHBECTULIMOHHBIX TpubyHanos. B nene PNB Banka
v. Latvia WHBECTUUMOHHbIM TpuOyHan ykasan, 4YTo MOCAeaylllee CcornaleHue OOMKHO
OTHOCWTbBCS K TOIKOBAHMIO MM MPUMEHEHMIO A0rOBOpa. Tak Kak COBMECTHAs Aeknapauus CTpaH
EC, Ha KoTOpylo cCblancs OTBETYMK, HE YMOMMHANa HWU O TONIKOBAHUW, HU O MPUMEHEHUU
MeXAyHapo4HOro A0rosopa, a Obia HanpasieHa Ha Npu3HaHue 0653aTeNIbHOCTU peLleHUs
Cyna EC, TpubyHan 3ak/o4mni, 4TO OHa He ABNANACh «MOCNEAYIOLWMM COornalleHnem»?4,

19 KommeHTapum Komuceuu. Boisog 4. C. 29, n. 4. (BblaeneHo Hamu.)

20 Eskosol S.p.A. in liquidazione v. Italian Republic, ICSID Case No. ARB/15/50, Decision on Termination Request and Intra-EU
Objection, 7 May 2019, (Eskosol v. Italy) paras. 220-221. URL; ESPF Beteiligungs GmbH, ESPF Nr. 2 Austria Beteiligungs GmbH, and
InfraClass Energie 5 GmbH & Co. KG v. Italian Republic, ICSID Case No.ARB/16/5, Award, 14 September 2020, (ESPF v. Italy), para. 323.

URL

21 Green Power K/S and SCE Solar Don Benito APS v. Kingdom of Spain, SCC Case No.V2016/135, Award, 16 June 2022, (Green Power v.
Spain), para. 370. URL

2210J. Whaling in the Antarctic (Australia v.Japan: New Zealand intervening), Judgment, I.CJ. Reports 2014, p. 226, (Whaling in
Antarctic), para. 83. URL

2 Gardiner, R. K. (2015). Treaty interpretation. 2nd Edition, Oxford International Law Library, p. 243. URL; Cm. Takxe |CJ.Jan Mayen
(Denmark v. Norway) 1.CJ. Reports 1993, p. 38, at 51, paras. 28-29. URL

24 AS PNB Banka, Grigory Guselnikov and others v. Republic of Latvia, ICSID Case No. ARB/17/47, Decision on the Intra-EU Objection,
14 July 2021 (PNB Banka v. Latvia), paras. 573-575. URL. Cm. Takxe GPF GP S.a.r.l (Griffin Group) v. Poland, SCC Case No. 2014/168,
Final Award, 29 April 2020, (Griffin Group v. Poland), para. 353. URL; Theodoros Adamakopoulos, Ilektra Adamantidou, Vasileios
Adamopoulos and others v. Republic of Cyprus, ICSID Case No. ARB/15/49, Decision on Jurisdiction, 7 February 2020, (Adamakopoulous
v. Cyprus), para. 179. URL
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23.

24,

25.

26.

27.

28.

1.4. CooTHOwWeHWE NoCNeayLLUX COrNALWEeHUA U NOCNeAYIOLLEA NPAKTUKK

CornacHo cratbe 31(3)(b), «[H]apsaay C KOHTEKCTOM YYMTbIBAOTCS: ... b) nocneayowas npakTmMka
NMpUMMeHeHns LOroBopa, KOTOpas YyCTaHABAMBAET COralleHne YY4aCTHUMKOB OTHOCUTENIbHO ero
TONIKOBAHMS...».

MexayHapoaHble Cyabl, OCYLWEeCTBASAS TONKOBAaHME, He BCeraa pasrpaHMuMBaloT nociaeayowme
cornaweHus 1 npakTuky. B psae cnyyaeB MoxeT ObiTb CNOXHO OTAMYUTL «COrNaleHue» oT
«MPaKTUKK, KOTOpas yCTaHaBMMBAET cornaweHue. [o3ToMy MOXeT UCMOMb30BaTbCs TEPMUH
«nocnepylolee nosegeHunes (subsequent conduct), Bkatovatowmii 06a aeneHna?. Kpome Toro,
TEPMUH «NOCNeayoLWas NpakTMka» ynotpebnsercs B WMPOKOM CMbIC/Ie, KakK BKIOYAIOLWMIA U
nocneayowme CornaleHus, u NpakTuky26. CToUT OTMETUTb, YTO NOCNEAYIOWME COTNALIEHUs U
MpakTMKa He pasnuyatotcd no nocneactsuam. OHM [JOMKHBI YUUTLIBATHCS NPU NPUMEHEHUM
o6Lero npaBumna TONKOBAHMA.

MonbiTka pasrpaHuyeHns nocnefylen MPakTUKM W NOCAeAyWnUX cornaweHni 6bina
npeanpuHata KMl B pamkax pabotbl Hag BoiBogamu u KommeHTapumsamu (n. 5 Bbiwe).

Kak ykazaHo B KomMmeHTapusx K BbiBogam, KOHLENUMM pasnnyaoTcs B 3aBUCMMOCTH OT TOrO,
MOXET 1 COornaweHne CTOpOH ObiTb YCTAHOBAEHO B paMKax «OAHOro obuiero AencTeus»
(nocnenyrowme CornaweHus), UK HY>XHO YCTaHaBNMBATb COrNalleHue C NOMOLLbI OTAENbHbIX
[eViCTBUI, KOTOPble B COBOKYMHOCTM AEMOHCTPUPYIOT OOLLyl no3uumMio (mocnepyowas
npakTuka)?’.

B 3TOM KOHTEKcTe BO3HMKaeT BONpoc 06 y4yére npu TONKOBaHUWM AOrOBOpA COBMNAAAMOLWMX, HO
He COBMECTHbIX 3asIBNEHWI CTOPOH B OTHOWEHWM TonkoBaHus. He Oyayun 06bivHO
npu3HaBaeMbl nocnepywwmMm cornawennsamm (nn. 16-17 Bbiwe), Takue 3asBneHUs B page
C/ly4aeB pacCMaTpMBANMCh B KauecTBe «NOCNeAyloLen NpakTMKK» No cMbicay cTatbh 31(3)(b)
BKMMA 2. Tak, Hanpumep, npousowno B aene Canadian Cattlemen v. United States. OTBETUMK
nonfarancs Ha OLHOCTOPOHHWE 3asB/EeHMS, @ TaKKe Ha YTBEPXKAEHWS, CLENaHHble ApYrumu
ctopoHamn HADTA B MHbIX MHBECTMUMOHHbIX apbuTpaxax. TpubyHan He HaAWén Hanuuus
NoCNeayLEero Cornalerus, Ho ykasan, 4to MMeeTcs NoCNeayoLas NpakTMka?,

2. [lpobnembl coBMECTHOro TONKOBaHMA B MHBECTULMOHHOM apbuTpare
n pewenus, npegnaraemble Pabouein rpynnon lli

Ha cerogHSWHWI OeHb B OTHOLWIEHMM COBMECTHbIX TONKOBaHMM B cucteme YCUI HakonneHa
onpenenéHHasl NpakTMKa, KOTopasi MO3BOMSET OLEHUTb NOAXO0Abl apOUTpaXxkein K COBMECTHbIM
TOJIKOBAHMSM B 3aBMCUMMOCTM OT BbIMOSIHEHWUS YCI0BUI, onpedenérHbix B BKMM/, a Takke —
NpY HanM4YMM — B CMEUMANbHbIX JOrOBOPHbIX MOMOXEHUAX O COBMECTHbIX TOMIKOBAHMUAX U UX
cune. M3yyeHme 3TOM NpPaKTUMKM MOKa3blBAET, YTO NMOKA MOJIHOrO eauHoobpasus B nopxomdax

25 Cm., Hanpumep, ICJ Maritime Delimitation and Territorial Questions between Qatar and Bahrain, Judgment (Jurisdiction and
Admissibility), .CJ. Reports 1995, p. 6 (Qatar v. Bahrain) at p. 16, para. 28. URL. OgHako MexayHapoaHbii Cyn oueHUBan CornalleHms u
NpaKTUKY pasfenbHo B ero 3akayeHun 06 0653aTenbCTBax rocyAapcTB B OTHOLWEHMM U3MeHeHuid knumarta. Cm. IC. Obligation of
States in respect of Climate Change. Advisory opinion. Paras. 177,184,202, 224. URL

26 Cm. Nolte, G. (2013). Introductory Report for the ILC Study Group on Treatises over Time. In: Nolte, G. (ed.), Treaties and Subsequent
Practice. Oxford. p. 174. URL; 1C). Pulp Mills on the River Uruguay (Argentina v. Uruguay), Provisional Measures, Order of 13 July 2006,
I.CJ. Reports 2006, p. 113, para. 53. URL

27 KommenTapun Kommccun. Boisoa 4. C. 31, n. 10.

28 Shirlow, E., Gore, K. N. The Vienna Convention on the Law of Treaties in Investor-State Disputes: History, Evolution, and Future.

29 Canadian Cattlemen v. United States, paras. 185-187.
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TpMOYyHaNoB HET M MO HEKOTOPbIM BOMPOCAaM OHM 3aHMMAIOT pasfiMyalolmecs MNo3uLLMMK,
BeAyLLME K TOMY, YTO NpMHMMaeMble (BbinyckaeMmble) cTopoHamu MUC coBMeCTHbIe TONKOBAHUS
[aneko He BCerga MMEKT TOT BEC M 3HavyeHWe pns TpubyHanoB, Ha KOTOpble pacCyMTbIBAOT
rocynapcTea npu Mx NpUHATMU. B TO BpeMs Kak BO MHOIMMX Aenax apouTpbl COrnacunuch ¢
NO3MLMEN, U3NOXEHHON B TaKMX TONKOBaHMAXC, B pade cinydaeB TpubyHanbl OTKa3anuch e
cnepoBatb?l.

29. OCHOBHblE CNOXHOCTU, BO3HMKAOWME MPU MPUHATUM PELLEHUS O NMPUMEHEHUM COBMECTHbIX
TONIKOBaHWH, CBA3AHbI C TPEMS KaTeropusiM1 BOMpPOCOB:

i. onpeneneHne 3hdekTa COBMECTHOrO TONKOBAHMS (Er0 MPUOPUTETHOCTb MO OTHOLIEHUIO K
APYrMM  cpeactBaM / 06s3aTenbHOCTb Ans TpubyHana, peTpoakTMBHOCTb, TO €CTb
NMPUMEHEHUE K OTHOLUEHMSM, BO3HUKLWMM [0 BbIMYCKA TONKOBAHWS, B TOM 4WCiIe Npu
BbIMYCKe TOJIKOBaHWS Noc/e Hayana cnopay);

ii. onpepeneHve xapakTepa aKTa (He $SBNSIeETCS /NI COBMECTHOE TOJNIKOBAaHME B
LencTBuTenbHoCcT nsMmeHenmem MNQ);

iii. COOTBETCTBME KOHKPETHbIM TpeboBaHMAM K nocneayrwmMm cornawenunsam no BKIMM
(cocTaB y4acTHUKOB, CBA3b C TOIKOBAHMEM/MPUMEHEHMEM U Ap.)32.

30. i. ApBUTPbI OLLEHMBAKOT COBMECTHbIE TOKOBAHWS, PYKOBOACTBYACh OOLWMM MpPaBMIOM, TO eCTb
HOpMOM, 3akpennéHHon B cTatbe 31 BKIMM. CornacHo 3ToMy npaBwiy, COBMECTHbIE
TO/IKOBAHMUSA HE MMEKT pellatollein Cunbl MU He NpeBOCXOAST BCE OCTajibHble CpencTBa
TonkoBaHus (n. 12 Bbiwe). B otcyTcTBUE B HEM TpeboBaHUs 06 0693aTenbHOCTU COBMECTHbIX
TONKOBAHMI pasfiMyHble COOBpaXKeHUs MOryT NMOBAMSATb HA TO, KakMM 06pa3oM COBMECTHble
TONKOBaHWA BGyayT yuTeHbl TpMbyHanamu, BNIOTb A0 OTKas3a CneaoBaTb MM. Takum obpasoM,
BbIMyCKasi COBMECTHOE TONIKOBaHWE, CTOPOHbI, CTPOr0 roBOpS, HE MOFYT 06eCcneyYnTb, NMLLb Ha
OCHOBe 06LLero NpaBuna TONKOBAHMS, YTO MX COTalleHNe O TOJIKOBAHMM ByaeT UMEeTb MCKOMbIV

3ddexT.

31. NMomMuMo cobcTBEHHO 0643aTENBHOCTM OCTPO CTOMT BOMPOC O PETPOAKTUBHOCTM COBMECTHbIX
TONKOBAHMIA. o obuiemMy npaBuny, TONKOBaHME NPeAcTaBaseT coboM pasbiCHEHNE HaMepeHUi
CTOPOH B MOMEHT 3aK/IH4YeHMS [OOroBopa, a 3HAuuT, 3G®dEKT TONKOBAaHMSA MOXET
PacnpoCTPaHATLCS M Ha OTHOLIEHWS, BO3HMKLIME OO BbIMYCKAa TAKOr0 TOJIKOBAHMS, BK/OYAs
CNopbl, BO3HUKLLIME, HO eLLE He paspeluéHHble 40 BbiNycKa TONKOBAHUA (PETPOAKTUBHOCTD). TeM
He MeHee B psfe C/yyaeB TpubOyHasbl OTKa3anMCb CnefoBaTb COBMECTHOMY TOJIKOBAHMIO,
BbINYLLEHHOMY YK€ Noc/e Havana cnopa. ApouTpbl NOAYEPKMBANK, YTO B AAHHOM C/ly4ae MoryT
3aTparnBaTbCsl, HanpuMmep, NPaBO WMHBECTOPA Ha HaAnexallyl npaBoByk npoueaypy (due
process), a TakKXe 3aKOHHble OXWAaHWs MHBecTopoB. [lpobnembl 0653aTeNbHOCTU U
peTpoakTMBHOCTM PAaCCMaTPMBAOTCSA B MEPBOW YacTi HacToawero pasaena (nn. 41-84 Huxke).

30 CME Czech Republic BV.v.The Czech Republic, Final Award, 14 March 2003 (CME v. The Czech Republic), paras. 400, 437. URL;
Eastern Sugar B.V.v. The Czech Republic, SCC Case No. 088/2004, Partial Award, 27 March 2007, para. 197. URL; Invesmart v. Czech
Republic, Award, 26 June 2009, para. 195. URL; Methanex Corporation v. United States of America, Final Award of the Tribunal on
Jurisdiction and Merits, 3 August 2005, (Methanex v. USA). Part 11. Chapter B. p. 10. para. 21. URL

%1 Strabag SE, Raiffeisen Centrobank AG, Syrena Immobilien Holding AG v. The Republic of Poland, ICSID Case No. ADHOC/15/1, Partial
Award on Jurisdiction, 4 March 2020, (Strabag v. Poland), paras. 8.125-8.128. URL; Enron v. Argentina, para. 337; Sempra Energy v.
Argentina, paras. 385-386.

32 KMTT oTMeuyaeT: «[N]pestoMUpyeTes, YTO Y4aCTHUKM JOrOBOPA, MYTEM COMMNALIEHUA UK NPAKTUKKU NPUMEHEHUS LOTOBOPA, HaMEePEHI
TONIKOBATb [OrOBOP, @ HE BHOCUTb B HEro MOMpPaBKMU MAKU M3MeHATb ero». KommeHnTtapum Komuceuu. Boisog 7(3). C. 55. Cm. Takxke:
«CornaweHune 06 U3MEHEHUM [OrOBOPA, TakMM 06pa3oM, HE UCKIIKOYAETCS, HO PaBHbIM 06pa3oM 1 He npe3toMupyeTcs». TaM xe,
BobiBog, 7. C. 64, n. 24. o3TOMy B HAaCTOSILLEN CMPABKE, HECMOTPS HA TO YTO BOMPOC MPUPOLbl aKTa MOXKET BOCMPUHMMATLCS Kak
nepBUYHbIi, U36paH OMUCAHHbIN NOPSAOK PAaCCMOTPEHMS.
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32. ii. B oTaenbHbIX cnyvasx TpubyHanbl CCbITAAMCH HA TO, YTO KOHKPETHOE COBMECTHOE TOIKOBaHME
no CcBOen npupome npeactaBnser cobol M3MeHEHWEe MexayHapoAHoro paoroeopa. Ecnu
npegnaraemMasl rocygapCTBaMuM WMHTEPMpPETaLMs CepbE3HO PaACXOLMTCS C TeEM 3HAYEHMEM,
KOTOpoe MOXeT 6blTb pa3yMHO BbIBEAEHO M3 TEKCTa AOroBopa npu nomowm obuiero npaemna
TONIKOBAHMS, apOUTPaXK MOXET 3aK/0UYUTb, YTO UMEET MECTO MOMbITKA M3MEHEHMUS MOA, BUAOM
TONKOBaHMA. B 3TOM cnyyae TpubyHan MOXET NPUMEHWUTb HOPMbI, OTHOCALLMECS K BHECEHUHO
nonpaBokK B TOT WM MHOM [oroBop. Hanpumep, ecnu goroBop yCTaHaBAMBAaET NOPSAAOK CBOErO
M3MeHeHWMs, ero HecobtoaeHne MOXKeT faTh TpMByYHaNy OCHOBaHME He Cllef0BaTb COBMECTHOMY
TONKOBaHMI. KpoMe TOro, MOXXHO NOCTaBUTb BOMPOC O TOM, OyeT I TaKoe MU3MEHEHUE BXOAMUTb
B MPUMEHUMOE K pa3peLleHuio crnopa npaso. HakoHeLl, C MOMOLL b KCOBMECTHOrO TOJIKOBAHMUS»
rocyaapcTea MoOryT MOMbITaTbCs CO34aTb, OTMEHUTb WMAM MepecMoTpeTb 06s3aTenbCcTBa MO
[LOroBOpPY B OTHOLWEHWMM YaCTHbIX JINL, M CYLLECTBEHHO MOBAMATL TEM CAMbIM HA MX MPABOBOE
NONOXEHME, B TOM YMCJIE B OTHOLLUEHWUM YXKE CBEPLUMBLUMXCS COBbITUI (LENCTBUIA roCynapCTBa,
BO3HMKLIMX Ha WX OCHOBe TpeboBaHMI wuHBeCTOpa). [lpumeHeHue apbuTpakeM Takoro
M3MEeHeHMs NoJ BUAOM KTONKOBAHMS» Npu HecobnoaeHnn npouefypbl U3MeHeHUs A0roBopa, a
TaKXXe BONpeKu 06LWMM NONOXKEHUAM O TOM, YTO U3MEHEHUS, B OTCYTCTBMUE COMNALLIEHNS 06 MHOM,
He MPUMEHSITCA B OTHOLIEHUM YXKe CBepLUMBLUMXCA (DAKTOB, HEraTMBHO BAMANO Obl Ha
CTabuMNbHOCTb MEXAYHAPOAHO-NPaBOBOr0 peryNnpoBaHus CTaTyca MHOCTPaHHbIX MHBECTOPOB.
Takum 06paszoMm, peub MAET He 06 OLLEHKe TONKOBAHMS B paMKax o6Lero npasuna, a o caMomn
€ro XxapakTepucTvke B TakoM KadvecTBe. [JaHHas npobnema paccMaTpmMBaeTCs BO BTOPOM 4acTu
HacToswero pasaena (nn. 86-114 Huxe).

33, iii. Takxe OTKa3 cnefoBaTb COBMECTHbIM TOMKOBaHWAM Obln 0bycnoBneH HecobnogeHueM
TpeboBaHMI K nNOCNedylWMUM  COMMALLEHUAM, NPenbsBASEeMbIM  OMUCAHHBIMU  BbIllE
nonoxenunammu BKIMMM. Tak, apbuTpbl OTKa3blBaAUCb Y4UMTbIBaTb COBMECTHOE TOJSIKOBaHMe,
MOCKOJIbKY B HEM He y4acTBOBA/M BCE CTOPOHbI Aorosopa (m. 19 Bbiwe), OHO HE OTHOCUNOCH K
TO/IKOBAHUIO UM NMPUMEHEHUIO €ro MOMOXeHWW (M. 22 Bbiwe), COBMECTHOE TOJIKOBAaHWE He
YyCTaHaBAMBaNO «obliee MNOHWMaHWe» Yy4yacTHMKOB (n. 14 Bblwe). Bonpoc BbinosHeHMS
TpeboeaHuit BKIMM/, panee oTaenbHO He paccMaTpuBaEeTCs.

34. HeobxoaMMo ckaszaTb, YTO NEpPeYUCNIEHHbIE CNOXHOCTU MOTYT BO3HMKAaTb B O4HOM U TOM Xe
nene. Tak, B aene Eskosol v. Iltaly apbutpsl counu, uto geknapaums ctpad EC (n. 19 Bbiwe) He
noAnMcaHa BCEMW CTOPOHAMMU OPUTMHANBHOMO JOrOBOPA, HE OTHOCUTCS K €ro TONKOBAaHUI0 Unn
NPUMEHEHUIO, ABNSIETCS U3MEHEHMEM, a He TOJIKOBaHMEM A0roBopa U, KpOMe 3TOro, HEe MOXeT
MPUMEHSATLCS PETPOAKTUBHO, Tak Kak Gblna BbiMyLeHa Nocsie Hadvana cnopa®?,

35. C onopo# Ha CyLecTBYIOLLYI0 NPaKTUKY AN pacCMOTPeHUs B pamkax Pabouew rpynnbi |1 6bin
pa3paboTaH MpoeKT nonoXeHus 21, NOCBAWEHHbIM COBMECTHbIM TO/KOBaHMAM. [lpoekT
npegycMatpuBaeT WX 06s3aTeNbHOCTb AOJiI9  OpraHoB, KoTopble 6yayT paccMmaTpuBaThb
COOTBETCTBYIOWMM MHBECTUUMOHHBIM cnop. TakuM o6pasoMm, npepnaraercs CepbésHo
OrpaHnunTb CB0OOAY YCMOTpPEHUS apbuTpaxeii (NoTeHuManbHOro 6yayLiero MexayHapogHoro
MHBECTULMOHHOIO CyAa) B OTHOLIEHUM TAaKMX TONKOBAHMI. DTOT MPOEKT NONOXKEHUS MPUMET BU,
CTaTbM, KOTOPYH CTOPOHbI ByayLiero MHOroCTOPOHHEro fokyMeHTa o pedpopme YCUI Bkntouat
B CBOM CyLLeCTBytoLMe unm HoBble MUC Yepes MexaHW3M MpPOTOKOOB K 3TOMY JOKYMEHTY>*,

33 Eskosol v. Italy, paras. 219-227. Cm. Takxe ESPF v. Italy, paras. 323-327.

3 OcTaBlMecs NPOEKTb NONOXEHUA NO NPOLECCYanbHbIM M CKBO3HbIM BonpocaM. A/CN.9/WG.III/WP.267. (2026), u. | n. 4; OHCUTPAN.
Pa6ouas rpynna Il (PedbopMrpoBaHue cucTeMbl yperynmpoBaHus CNopoB Mexay MHBECTOpaMu U rocyaapcrsamu). MatbaecsaT aessras
ceccus. BoamoxHas paboTa no peopMUpoBaHUIO CUCTEMbI YPEryNIMpOBaHUS CMOPOB MeXAy MHBeCcTopaMu 1 rocyaapcteamu (YCUT).
Loknap Paboueit rpynnbl, n 59. A/CN.9/1239. URL
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36. [laHHOe npennoxeHue 3aMMCTBYET NOAXOAbl, KOTOpble HEKOTOPbIE FOCYLApPCTBA YXe BBEU B
CBOK [OroBOPHYH NpakTuky. B psoe MUC yxe npucyTCTBYHOT HOpMbl 06 06s3aTeNbHOCTU
COBMECTHbIX TONIKOBaHMI*>, Takue nonoxeHus Brnepeble noseuavce B HADTA, a Takxe B
ABYCTOPOHHUX UHBECTMLMOHHBIX gorosopax (ANUA) eé yyactHnkos. OgHako B nocnenHee Bpems
uncno MUC, BKNIOYAKOLLMX AAHHBIE MONOXKEHUS, 3HAUMTENBHO YBENUYMNOCH>C.

37. KoHkpeTHas ¢opMynMpoBKa MOXeT npefycMaTpmBaTh BbliMYCK COBMECTHOrO TOJIKOBAHMUS Kak
HernocpeacTBEHHO CTOpOHaMu (A), Tak M yupexaEéHHbIM CTOPOHAMM LOrOBOPHbLIM OPraHOM C UX
yyactnem (b).

38. (A) B ML mexny Poccmen n Kutaem ykasaHo:

«CoBMecTHoe peuweHne J[loroBapuBawwmnxcad CTOPOH O TOMKOBAHWM MOJSIOXKEHUS
HacToswero CornaweHuss (COBMECTHOE TOJNIKOBaHWE) sBAsieTCs 00s3aTenbHbIM - Ans
apbutpaxHoro TpnbyHana no nboMy TeKyweMy UaM Nocneayrowemy cnopy, u noboe
NOCTAHOBNEHWE WU PELLEHME, BbIHECEHHOE TakMM apOUTPaXKHbIM TPUOYHANOM, LOMKHO
COOTBETCTBOBATb 3TOMY COBMECTHOMY peLlEHMIo» >’

39. (b) Ha coBMecCTHbIM [OrOBOPHbLIM OpraH CTOPOH 3ajaya BbiMyCKa 06s3aTeNbHbIX TOJKOBAHMWM
BO3/1araeTcs Yalle BCEro B paMKax CornalieHuii o 3oHax ceoboaHoi Toproenu (FTA)E. CaMbiM
n3BecTHbIM npumepom sBnsetcs HADTA, roe 6bn10 ykasaHo: «TonkoBaHue Komuccuei
nonoxeHus Hactoawero CornaweHns obs3atenbHo ana  TpubyHana, yypexaaemoro B
COOTBETCTBUM C HACTOAWEN CTaTbEN»*”. Bceobbemniollee 3KOHOMMYECKOE M TOProBoe
cornawenne (CETA) aHanormuHo 3akpennsieT: «TonkoBaHue, npuHaToe O6beauHEHHBIM
komutetoM CETA, aBngsetca obszatenbHbiM anga Cypa, yYpeXxgEHHOro B COOTBETCTBMM C
HacTosWMM pasaenom»*C. OLHaKO COBMECTHbIE OpraHbl MOTYT ObiTb HaZl€NIEHbI MPABOM BbIMyCKa
COBMECTHbIX TOJIKOBAHMI U B paMKax Cyry6o MHBECTULMOHHOIO fLoroBopa*l,

5 CM. noabopky nonoxeHwit MUC o coemectHoMm Tonkosanuun. UNCITRAL. Working Group 11l on ISDS reform: Compilation of 1A
provisions and arbitration rules related to procedural and cross-cutting issues (A/CN.9/WG.I1I/WP.248). URL

% Marotti, L. (2020). The Proliferation of Joint Interpretation Clauses in New International Investment Agreements: A Mixed Blessing?,
In Kinnear, M. & McLachlan C. (eds), ICSID Review - Foreign Investment Law Journal, Oxford University Press, Volume 35, Issue 1.P. 63-
81.URL

7 Cornawenune mexay MpasutenscteoM Poccuiickoin Mepepaunn u Mpasutensctsom Kutaiickoi HapoaHoi PecnyBamku o nooupeHnn
1 B3aMMHOM 3alumuTe nHBectuuumii ot 8 Mas 2025 r. (Bctynuno B cuny 1 nekabps 2025 r), ct. 15(16). URL; JaHHOe nonoxeHue
COOTBETCTBYET POCCUIACKOM KOHLENLUUM 3aK/THOUEHNUS MEXAYHAPOAHbIX MHBECTULIMOHHBIX cornawenuit. Cm. MNoctaHoBneHue
MpasuTenbctBa Poccuiickoit Mepepaumn ot 30 ceHTbps 2016 r. N2 992 «O 3akn04eHUU MeXAYHapOAHbIX LOroBOpoB Poccuiickoit
(denepaumu No BONPOCaM NOOLLPEHNUS U 3aLUMTbl UHBECTULMIAY (pea. oT 15 nekabps 2022 roaa), n. 50. URL. Cm. Takke Cornawexune CHI
0 cB0OOLHOM TOProBne yciyramu, yupexaeHuu, 0esTeNbHOCT M OCyLLecTBAeHUU nHBecTMumit. CT. 36 (9,12). URL. Cxoxue nonoxexus
wmpoko ucnonb3ytotcsa B AN, Kutas ¢ apyrumm ctpaHamu. Cm., Hanpumep, Agreement between the Government of the Republic of
Angola and the Government of the People’s Republic of China on the Promotion and Reciprocal Protection of Investments (Angola -
China BIT). (2023). Article 29 (3). URL; Australia-China Free Trade Agreement. (2015). Article 9.18 (2). URL; Agreement between the
Government of the People’s Republic of China and the Government of the United Mexican States on the Promotion and Reciprocal
Protection of Investments (China-Mexico BIT). (2008). Article 19 (2). URL

8 Agreement between the United States of America, the United Mexican States, and Canada (USMCA). (2018). Article 14.D.9 (2). URL;
Canada-Honduras Free Trade Agreement. (2013). Article 10.37 (3). URL; Australia-China Free Trade Agreement. (2015). Article 9.18 (2).
URL; North American Free Trade Agreement (NAFTA). (1992). Article 1131(2). URL; Comprehensive Trade and Economic Agreement
between Canada and the European Union (CETA). (2016). Article 8.31 (3). URL; Comprehensive and Progressive Agreement for Trans-
Pacific Partnership (CPTPP). (2018). Article 9.25. URL

39 NAFTA. Article 10.37 (3).

40«

An interpretation adopted by the CETA Joint Committee shall be binding on a Tribunal established under this Section.”
Comprehensive Trade and Economic Agreement between Canada and the European Union (CETA). (2016). Article 8.31 (3). URL

41 Cm., Hanpumep, Brazil - India Investment Cooperation and Facilitation Treaty. (2020). Article 13. URL



https://uncitral.un.org/sites/uncitral.un.org/files/media-documents/uncitral/compilation_of_provisions_on_dp_and_ndtp_for_website.pdf
https://doi.org/10.1093/icsidreview/siaa001
http://publication.pravo.gov.ru/document/0001202512030019
https://docs.cntd.ru/document/420378114
http://publication.pravo.gov.ru/document/0001202407300011
https://edit.wti.org/document/show/204d9ee9-be60-4df0-8a7d-b429fdd4e769
https://www.dfat.gov.au/sites/default/files/chafta-agreement-text.pdf
https://edit.wti.org/document/show/7be4cee6-5fee-4421-8a00-bb4a18fd8789
https://jusmundi.com/en/document/treaty/en-agreement-between-the-united-states-of-america-the-united-mexican-states-and-canada-usmca-2018-friday-30th-november-2018
https://jusmundi.com/en/document/pdf/treaty/en-free-trade-agreement-between-canada-and-the-republic-of-honduras-canada-honduras-fta-2013-tuesday-5th-november-2013
https://www.dfat.gov.au/sites/default/files/chafta-agreement-text.pdf
https://jusmundi.com/en/document/treaty/en-north-american-free-trade-agreement-nafta-thursday-17th-december-1992
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:22017A0114(01)
https://jusmundi.com/en/document/treaty/en-comprehensive-and-progressive-agreement-for-trans-pacific-partnership-cptpp-comprehensive-and-progressive-agreement-for-trans-pacific-partnership-cptpp-tuesday-8th-may-2018
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:22017A0114(01)
https://jusmundi.com/en/document/treaty/en-brazil-india-investment-cooperation-and-facilitation-agreement-brazil-india-bit-2020-saturday-25th-january-2020

40.

41.

42.

43,

[laHHble MONOXEeHMs MOryT BKIOYaTb B cebs pasnuuHble AeTanu, Kacalowmecs, B YaCTHOCTH,
npouenypbl BbiMyCKa COBMECTHbIX TONKOBAHMM, BPEMEHM UX «BCTYMNEHUS B  CUNY»,
pacnpocTpaHeHus Ha yxxe Havatble cnopbl. Cnepytowmin pasgen (nn. 41-114 Huxe) NnocBAWEH
TOMY, KakuM 06pa3oM MOAroTOBMEHHbIN MPOEKT MOXET NOMOYb Pa30bpaTbCs CO CNOXKHOCTAMM,
BO3HMKAKOLLMMM MpPU OLEHKe COBMECTHbIX TONKOBaHMM TpubyHanamu (nn. 29-32 biwe). C
OMOpOM Ha AaHHbIM aHanM3 AAETCA OLEHKa NpoekTa MosoxeHus, o6CyXaaemMoro B pamkax
Paboueit rpynnbi.

2.1. 0Bba3aTenbHoCTb COBMECTHOMO TONKOBaHWUA 1 npobnema peTpoakTUBHOCTY

(a) 0b6a3aTenbHoCTb COBMECTHOMD TONKOBaHWUA

B oTcyTCTBME B COOTBETCTBYHOLMX AOrOBOpax CrneumanbHbIX NOAOXKeHU 06 06g3aTenbHOCTH
TPWOYHaNbl NPUAAT COBMECTHBIM TOIKOBAHUAM pasHblii BeC. OaHKU TpubyHanbl BOCNPOU3BOAST
MO3MLMIO O paBeHCTBe BCex cpeacTs TonkoBaHusa no BKIMMM. Tak, B gene Eskosol v. ltaly
apbuTpbl NPSAMO yKasanu, YTo Aaxe eCnu NpeLCTaBNeHHas UM COBMECTHas Aeknapaums CTpaH
EC aBnanack 6bl NocnesyowmM cornalieHmemM, oHa BCE paBHO He Morna Obl CTOSATL Bbile MHbIX
CpencTB TonkoBaHus*2. OgHako B ApyroM fene TpubyHan MpuLLEN K NPOTUBOMONOXKHOMY
BbIBOAY, YKa3aB, YTO ayTEHTMYHOE TONKOBAHME, JAHHOE CTOPOHAMU, MOXET MMeTb 60/bLLNIA Bec,
YeM apyrue CpeacTBa TONKOBAHMA,

Mcxopns v3 cywecTsytoLLei MpakTUKK, 4OTOBOPHbIE MONOXEHUS 06 0643aTeNbHOCTU COBMECTHbIX
TONKOBaHMI (NN. 36-39 BbilWwe) MeHST OTHOWeHWe apbuTpoB K TakMM MOC/eyHLWMM
cornawenusamM*, PasHuuy Mexay o00s3aTeNbHbiM (GOrOBOPHbIM) U «OBbIYHO-NPABOBbLIMY
COBMECTHbIM TONIKOBaHMEM NpoBén TpubyHan B aene Clayton v. Canada. OH nog4yepkHyn, 4To B
To BpeMsi, kak BKIMM/[, yka3biBaeT Auwb Ha «y4yéT» cornaweHunin, HAMTA yctaHaBnuBaeT, yto
akTbl KCT 0 TonkoBaHUM aBnsOTCS 0693aTenbHbIMK Ang TpubyHana. 31a HopMa byaeT aBnsTbCs
cneumnanbHon (lex specialis) no OTHOWeHMIO K obOwemy npaBuay TonkoBaHus. [loaTomy
COBMeCTHble TOMKOBaHMUSI B [OaHHOM cCfiyyae OyayT  aBnaTbCs  «06s3aTeNbHbIMM U
OKoHuaTesnbHbiMK» (binding and conclusive), 4To orpaHUuMBaAET AUCKpeLuto TpubyHana*.

XapakTepHo, 4TO COBMECTHOE TOIKOBaHMWE CaMo Mo cebe MoXeT HbITb UCTONKOBAHO NO-Pa3HOMY,
Kak W noboi TekcT. Ecam oHo chopMynMpoBaHO C MOMOLLbIO KaTeropuid, OCTaBASIOLWMX
TpubyHany cBobofy YCMOTpEHMs, TO MpakTMKa BCE pPaBHO MOXET B TOW WM WMHOW Mepe
pas3nnMyaThbCsl, pa3MbiBas UCKOMOE eAMHCTBO NOAXO0AA K TONKOBAHWIO KOHKPETHOMO MONOXKEHUS.
Tak, ctopoHbl HA®TA nocne HeCcKoNbKUX MPOUTPaHHbIX e, KacaBWMXCs, MOMUMO MpOYero,
CTaHOapTa CnpaBediMBOro M pasHonpaBHoro obpauweHus (fair and equitable treatment)*
Bbinyctuaun ¢ nomouwpto KCT TonkoBaHMe COOTBETCTBYIOLLEN CTaTbu cornawenms (ct. 1105). B

42 Eskosol v. Italy, paras. 223-224. Cm. Takke Muszynianka v. Slovak Republic, para. 223, Strabag v. Poland, para. 8.125. Kpome Toro, B xoae
pa6otbl KMI Bbicka3biBanoch NpeanonoXeHUe 0 TOM, YTO ayTEHTUYHOE TONIKOBAaHUE UMEET MEHbLUMIA BEC, YeM 0BbIYHO, MO OTHOLWIEHUHO
MMEHHO K MHBECTULMOHHbIM AoroBopaM. CM. MepBbiit AoKnak No BONPOCY O NOCAEAYOWMX COMaLleHUsaX U NoCneyoLel npakTuke B

CBSI3U C TO/IKOBAaHWEM [10rOBOPOB, MOArOTOBAEHHbIM CneunanbHbIM foknaaunkom feoprom Honbte, 19 mapta 2013 roga A/CN.4/660 C.
17, cHocka 76. URL

43 Methanex v. USA, Part 11. Chapter H. p. 11. para. 23. Lutupys Oppenheim’s International Law, 9th ed., Volume 1, p. 630. URL

4 CMm., Hanpumep, Methanex v. USA, Clayton v. Canada, Merril v. Canada, Mondev International Ltd.v. United States of America, ICSID Case
No. ARB(AF)/99/2, Award, 11 October 2002, para. 119. URL

4 William Ralph Clayton, William Richard Clayton, Douglas Clayton, Daniel Clayton and Bilcon of Delaware Inc v Government of
Canada, UNCITRAL, PCA Case No 2009-04, Jurisdiction and Liability, 17 March 2015, (Clayton v. Canada) paras. 430-432 (footnotes
omitted). URL

46 Metalclad Corporation v. The United Mexican States, ICSID Case No. ARB(AF)/97/1, Award, 30 August 2000, para. 76. URL; S.D. Myers,
Inc.v. Government of Canada, Partial Award (Merits), 13 November 2000, paras. 259-264. URL

10



https://docs.un.org/ru/A/CN.4/660
https://academic.oup.com/oxford-law-pro/book/56263
https://jusmundi.com/en/document/decision/en-mondev-international-ltd-v-united-states-of-america-award-friday-11th-october-2002
https://jusmundi.com/en/document/decision/en-clayton-and-bilcon-of-delaware-inc-v-government-of-canada-award-on-jurisdiction-and-liability-tuesday-17th-march-2015
https://jusmundi.com/en/document/decision/en-metalclad-corporation-v-the-united-mexican-states-award-wednesday-30th-august-2000
https://jusmundi.com/en/document/decision/en-s-d-myers-inc-v-government-of-canada-partial-award-merits-monday-13th-november-2000

MPOTMBOBEC YKa3aHHbIM apbuTpaxHbiM pelleHnam B akte KCT npamMo rosopuTcsa 0 TOM, YTO
[IOrOBOPOM MpPEeAYCMOTPEH /Wb CTaHAAPT 0OpalleHns B COOTBETCTBMM C MEXAYHapOAHbIM
06bl4HbIM MpaBoM*’. OfHako TpubYyHanbl, COMNACMBWIMKCL C 3TUM*E, BCE paBHO PasoWIMUCL C
rocyaapcTBaMu-OTBETUMKAMM B BOMPOCE TOrO, YTO KOHKPETHO BK/KOYAeT B Cebs OaHHbIM
06bIYHO-MPaBOBOM CTaHAApT*.

44, B uenom, kak oTmeTtun TpubyHan B pene Methanex v. USA, camo no cebe mcnonb3oBaHue
0693aTeNbHbIX TONKOBAHMI A9 KOPPEKTMPOBKM NPaKTUKM CyAe6HbIX OpraHOB He SBNSETCS YEM-
TO 3KCTPAOpAMHApHbIM. B HauUMOHaNbHOM MpaBe Takoe BMELLATENbCTBO COBEPLUEHHO
€CTecTBEHHOC.

45. Ho Bonmpoc cTaHOBUTCS Gonee CI0XKHbIM, KOTAa TONKOBaHME BbiMyLLEHO NOC/Ie TOro, KaK crop
Obin y)Ke HauaT. HensbexxHo BO3HMKAKT pasfiMyHble COOBpaXKeHMS HACUYET TOro, YTo B 3TOM
CNyyae BMELIATENbCTBO MEPEXOAMT OMpedenéHHyl0 rpaHb, BeAb MO KpaiHei Mepe oauH
«aBTOP» TONKOBaHWS ByAET ABNATHCA OLAHOBPEMEHHO M YYaCTHMKOM npouecca.

(b) Mpobnema peTpoakTUBHOCTM COBMECTHbIX TONKOBAHWUN

46. Kak otmeyanoch paHee (n. 31 Bbiwe), peTpOaKTUBHOCTb COBMECTHbIX TOKOBAHMI NOHMMAETCS
KaK MX pacnpoCTpaHEHME Ha OTHOLLEHUS, BO3HUKLLME [0 BbIMyCKa Takoro TONKOBaHUS. Bonpoc
O pPEeTPOAKTUMBHOCTU MOAHUMAETCA MpeXAe BCero Toraa, Korha Takoe TONKOBaHWE BbiMyLLEHO
y)Ke Noc/e BO3HUKHOBEHMS Cropa°!, XoT MOXET NoABEPraTbCsl COMHEHMIO U YMECTHOCTb Y4YETa
TONIKOBAHWS, BbIMYLWEHHOrO MOCNAE OCYLLECTBNIEHUS WMHBECTUUMIA®Z. B gaHHOM MaTepuane
paccMaTpuBaeTC PETPOAKTUBHOCTb COBMECTHbIX TONIKOBAaHWI MMEHHO B NMEpBOM acnekTe, TO
€CTb KaK BO3MOXHOCTb OKa3blBaTb 3PQeKT — yepe3 nonoxeHuwe o6 0653aTenbHOCTU AN
TpnbyHana — Ha NPaBOBYK KBaNMdUKaLMIO 0BCTOATENLCTB (AENCTBMIA/OE30eMCTBUS), KOTOPbIE
YK€ CBEPLUMAIUCH U NpuBenu K cnopy. CKencuc B OTHOWEHUU NPUMEHUMOCTU TaKUX KMO3LHUX»
TONIKOBaHWI 06yCNOBNEH PSAOM MPUYKMH. TakMe NPUUMHBI MOXHO YCIOBHO OTHECTM K Nnpobneme
NerMTMMHOCTU apbuTpaxkHoro pasbupaTtenbcTBa BOOOLWE WM K BOMPOCaM NPOLECcCyanbHoro
XapakTepa.

BOI’IpOCbI, CB430HHbIE C JIecUmMUMHOCMbIO ap6umpa)+(Hoeo pa36upame/7bcmea

47. KpuTuueckoe oTHoLEHME apOUTPOB MOXET BbITb CBSA3aHO C apryMEHTOM O HAPYLUEHUM TEX UK
MHbIX MpaB WHBECTOPa, a TakXe Aectabunusaumm caMoro npouecca apbuTpaxkHoro
pa3bupatenbctBa. B HacToswer 3anucke OHM 0ObegMHEHbI B KATEropuio BOMpPOCOB,

47 Cm. NAFTA Notes of Interpretation of Certain Chapter 11 Provisions (2001). URL
48 “NAFTA tribunals have thereafter followed the FTC Interpretation in the light of its binding character.” Merril v. Canada. para. 190.

49 Cm. Merril v. Canada, para. 212.; Waste Management v. United Mexican States (11), ICSID Case No. ARB(AF)/00/3, Award, 30 April 2004,
para. 98. URL

0“If a legislature, having enacted a statute, feels that the courts implementing it have misconstrued the legislature's intention, it is

perfectly proper for the legislature to clarify its intention. In a democratic and representative system in which legislation expresses
the will of the people, legislative clarification in this sort of case would appear to be obligatory. The Tribunal sees no reason why the
same analysis should not apply to international law.” Methanex v. USA, Part IV. Chapter C, p.10, para. 22.

51 Cm. Aguas del Tunari S.A. v. Republic of Bolivia, ICSID Case No. ARB/02/3, Decision on Respondent’s Objections to Jurisdiction,
21 October 2005, para. 263. URL; Sempra Energy v. Argentina, para. 386. Enron v. Argentina. para. 337.

52 Cm. Roberts, A. (2010). Power and Persuasion in Investment Treaty Interpretation: The Dual Role of States. American Journal of
International Law, 104(2), p. 179-225. URL. Cm. Takxe Gaukrodger D. (2016). The legal framework applicable to joint interpretive
agreements of investment treaties. OECD Working Papers on International Investment 2016/01. p. 12. URL

11



https://jusmundi.com/en/document/rule/en-nafta-notes-of-interpretation-of-certain-chapter-11-provisions-nafta-notes-of-interpretation-of-certain-chapter-11-provisions-2001-sunday-31st-july-2011
https://jusmundi.com/en/document/decision/en-waste-management-v-united-mexican-states-ii-award-friday-30th-april-2004?su=%2Fen%2Fsearch%3Flang%3Den%26query%3DWaste%2BManagement%2BII%2BAward%2C%2Bpara.%2B98&contents%5B0%5D=en
https://jusmundi.com/en/document/decision/en-aguas-del-tunari-s-a-v-republic-of-bolivia-decision-on-respondents-objections-to-jurisdiction-friday-21st-october-2005#decision_723
https://www.cambridge.org/core/journals/american-journal-of-international-law/article/abs/power-and-persuasion-in-investment-treaty-interpretation-the-dual-role-of-states/F30948D27519FAFE641F69D795451FCF
https://www.oecd.org/content/dam/oecd/en/publications/reports/2016/02/the-legal-framework-applicable-to-joint-interpretive-agreements-of-investment-treaties_g17a2761/5jm3xgt6f29w-en.pdf

3aTparMBaLWMX IETMTUMHOCTb UHBECTULMOHHOTO apbuTpaxa>s. Tak, B pene Infinito Gold v.
Costa Rica apbuTpsbl yKa3anu, 4To, NPpUHSAB COBMECTHOE TOJIKOBAHME, BbIMYLLEHHOE NOCae Ha4Yana
pasbupaTenbCTBa «B yliepb» BTOPOM CTOpPOHE (MHBECTOPY), OHW Hapywwunu bl NpaBo 3TOM
CTOpOHbI Ha Hagnexallyto npaBoByto npoueaypy (due process right)**. B aene Eskosol v. Italy
TpUOYHaNn MogyvepkHyn, YTo CNefOBaHME COBMECTHOMY TONIKOBAHWIO, MPUHATOMY YXe nocne
Hayana npouecca, npoTnBopeunt 6esonacHoCcT (CTabuabHOCTM) NPaBOBOro Nopsaaka (security
of the legal order)>>.

48. AHanornyHo EBponenckuin cyp B oTHoweHun CETA 3akntoumn, 4To NMpaBO MHBECTOpPAa Ha
3ddekTMBHOE CpeacTBo npaBoBoM 3awmTbl (right to an effective remedy) npensrtcTByer
PacnpoCTpaHEHMIO «0BA3aTENIbHOCTM® COBMECTHbIX TOJIKOBAHMIA Ha YyXKe HauaTble npoueccol. Cya
BO3N0OXMN Ha uneHoB EC, aBASOWMXCA CTOPOHAaMM 3TOrO COrNMAWEHUS, NMPUHSTUE Mep Mo
HEeOOoMYLEeHMI0 Takoro cueHapusa®®. Takum o6pasoM, NpuaaHWe COBMECTHOMY TONKOBaHMIO
PETPOAKTMBHOMO XapaKTepa MOXET MPOTUBOPEYNUTb BHYTPEHHMUM UM PETMOHASIbHBIM HOPMaM.

49. HekoTopble uccnenoBaTeny TakKe YKasblBalOT Ha BO3MOXHOCTb HapYWEHWS COBMECTHbIM
TO/MIKOBAHWEM NIEMMTUMHbIX OXWAaHWUIA MHBECTOPA, a TakXkKe NpuHLUMna 3ctonnens®. Bnpouem,
aBTOpbl TaKXe 3a4alTCs BOMPOCOM, MPUMEHMMA /I [OOKTPUHA JIETUTUMHbBIX OXMAAHWNA,
3alMLLAIOLLAA MHBECTOPA OT BHYTPEHHMX aKTOB OLHOrO roCy4apCTBa, TakMM Xe 06pa3oM U K
TO/IKOBAHWUSAM CTOPOHAaMM CBOEr0 MeXAyHAapOAHOro Aorosopass.

50. B koHTekcTe pectabunmsaumu npouecca AOKTPUHA YKA3bIBAET, YTO COBMECTHOE TONIKOBaHMe,
BbIMYLLEHHOE YXe MOC/Je Hayana npouecca, CTaBuT BOMPOC O cnpaBeanmBocTu (fairness)
nocnegHero. [ocynapcTBo, CTaBluee OTBETYMKOM B npouecce, Oyner MOTUBMPOBAHO
CcoobpaxeHnaMM 3aWMTHOro xapaktepa (defensive concerns). M03TOMy MexaHW3M, COrNacHo
KOTOPOMY CTOpOHa MpoLecca MOXEeT B/MATb Ha ero Mcxop B yuiepb Apyroi CTOpoHe MyTéM

55 “Legitimacy” is the basis on which an existing legal order secures the acceptance of citizens: its underlying assumption is that
citizens must benefit from and be served by law. Marisi, F. (2023). Legitimacy in Investor-State Arbitration. In: Rethinking Investor-State
Arbitration. Studies in European Economic Law and Requlation, vol 27. Springer, Cham. P. 195. URL. “The legitimacy of arbitral
proceedings also depends on its respect of the rule of law and its capacity to qualify as due process.” Ibid, P. 205.

4 “Even if the Tribunal could infer an “agreement” from the Contracting States’ submissions, guod non, this agreement would postdate
the commencement of this arbitration and the Tribunal could not take it into consideration in favour of one litigant to the detriment
of the other without incurring the risk of breaching the latter’s due process right” Infinito Gold Ltd. v. Republic of Costa Rica, ICSID
Case No. ARB/14/5, Award, 3 June 2021, (Infinito Gold v. Costa Rica), paras. 338-339. URL

55 Eskosol v. Italy, para. 226.

%6 ECJ, Opinion 1/17, 30.4.2019, EU-Canada CET Agreement, ECLI:EU:C:2019:341, paras. 236-237. URL. CM. Takxe Scheu, ). (2022).
Article 8.31. Applicable law and interpretation. In: Bungeberg M., Reinisch A. (eds.) CETA Investment Law. Nomos. P. 735-736, paras. 71-
74. URL. Tunosow AN HuoepnaHooB Takxe 3anpeLaeT NpUMMeHeHe COBMECTHbIX TONIKOBAHMIA B yxKe HayaTbix npoueccax. Cm. The
Netherlands Model BIT (2019) Article 24 (2). URL

57 Gaukrodger D. The legal framework applicable to joint interpretive agreements of investment treaties. P. 13-14.

%8 Roberts, A. Power and Persuasion in Investment Treaty Interpretation: The Dual Role of States. P. 214.
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BbIMYCKa COBMECTHOO TOJIKOBaHMSI, COMHUTeNeH. OTBeTUMK ByLeT Cyabéi B CBOEM COBCTBEHHOM
nene, a TpubyHan, B CBOK 04Yepeap, MLIMTCS BO3MOXHOCTU HE3aBUCUMMO pa3peLwunTs crop’.

51. KpoMe Toro, B QOKTpMHE OTMEYAETCs, YTO AaHHble COoOBpaXkeHMs MOryT ObiTb CBSI3aHbl C
NPUHLMMNOM A06POCOBECTHOMO TONKOBAHMS, COaepXalmmcs B cTatbe 31(1) BKIMMAC, Tak, ecnm
COBMECTHOE TOJIKOBaHME, BbIMYLLEHHOE YXXe MOoC/e Hadvana cnopa, 3aTparmBaeT HpUCAMKLMUIO
TpUbYHana, 3ToT NPUHLMN TpebyeT He NpUAABATb TAKOMY TOJIKOBAHMIO PELIAOLLErO 3HaYeHUN %L,

52. Takum obpasoMm, 0TKas ClefoBaTb «MO34HEMY» COBMECTHOMY TOJIKOBaHUMIO MOXeT ObiTb
00ycnoBfeH pasanYHbIMKU  COOBPAXKEHUAMM, CBS3AHHBIMM C  JIETUTUMHOCTBIO  apbuTpaxa
(BKNHOYAs NpaBO MHBECTOPA HA HAAJIEXALLYI0 NPABOBYO NpoLueaypy, Ha 3ddeKTUBHOEe CpeacTBo
MpaBOBOM 3aWMTbl), €ro NEruTUMHbIMU OXMAAHWMAMM, a Takke O0bWWMM NpUHLMMNOM
[.06pOCOBECTHOrO TONIKOBAHMS LOrOBOPa.

53. B 10 e BpeMs cywecTByeT M MHAS TOYKA 3PEHMS Ha «MO34HUE» COBMECTHbIE TONKOBaHUS. Tak,
B X0A4e ynoMsiHyTou pabotel KMIT no nocnefyowmMm cornalleHunsaM 1 npakTuke Ob110 yKa3aHo,
YTO NO3MUMA O HEefoMyCTUMOCTM  PETPOAKTMBHOIO  YLWEMIEHMS NpaB  WMHBECTOPOB
HeLOOLLeHMBAET POSib FOCYAAPCTB KaK «Xx03deB» (masters) cOBCTBEHHbIX MeXAYHAPOAHbIX
foroBopos. KpoMe Toro, COBMeCTHble TOJIKOBaHMS MNO3BOJISKOT roCyapCTBaM BCTYNaThb B Auanor
B LENsX rapMOHM3auuM MpakKTUKKW, 4TO MOXET KOMMEHCMPOBATb OTCYTCTBME NpOLEeaypbl
anennauumé?, B 3ToM Kioue MOXHO oTMeTuTb aeno CME v. Czech Republic, B KoTopoM TpubyHan
B NMPUHLMNE NPOUTHOPUPOBAN MO3HWUI XapakTep COBMECTHOIO TOKOBaHMS, MPUHSB NocnesHee
6e3 KakMx-NMbo paccyaeHUi HacYET peTPpOoaKTUBHOCTM S,

Bonpocsl npoueccyansHo2o xapakmepa

54, Mpobnemy npoueccyanbHOro CBOWCTBA NPeACTaBASET CUTyauus, Npu KOTOPOW TOJKOBaHWe
BbIMYLLEHO YXe nocne onpenenéHHbiX CTaguit cnopa. B aTom oTHoweHun ocobo uHTepecHa
CUTyauus, CnyumBLIascs ¢ TonkoBaHueM ctatb 1105 HADTA (cnpaBennvBoe 1 paBHOMpaBHOe

59 “Joint declarations of the States parties on the proper interpretation of an investment treaty may appear efficient and look like a
convenient method to settle questions of treaty interpretation. But if the question is relevant in pending proceedings, such an
interpretation will give rise to serious concerns about the fairness of the procedure before the investor-State tribunal. Once a case is
under way, a respondent State is motivated primarily by defensive concerns related to the pending dispute. Therefore, a mechanism
whereby a party to a dispute can influence the outcome of judicial proceedings by issuing an official interpretation to the detriment
of the other party, is questionable. This applies even where that party receives the support of the other treaty party or parties.In a
situation of this kind, the respondent State becomes judge in its own cause and, if the interpretation is binding, the international
tribunal will lose its power to decide independently” Dolzer, R., Kriebaum, U., Schreuer, C. (2022). Principles of International Investment
Law. Oxford University Press. p. 45. URL. Cm. Takxe: “A joint interpretative action may be perceived by tribunals as an action affecting
their judicial nature, to the extent that it affects aspects of the fundamental tenets of the judicial function, such as the independence
of the tribunal and the principle of equality of parties”. Marotti. L. (2022). Masters of Their (Investment) Treaties? States Mutual Treaty
Actions between the Law of Treaties and the Integrity of Arbitration. Kluwer Arbitration Blog. URL; “States could potentially use
interpretive instruments to influence litigation of ongoing cases to their benefit, raising questions about the equality of arms
between the disputing parties.” UNCTAD. Interpretation of ||As: What States Can Do. P. 4. URL

€0 Cr. 31(1) BKMM/, ykasbiBaeT, 4To «[A]oroBop A0MKeH TONKOBaTbCA AO6POCOBECTHO.
1 Weeramantry, J.R. Treaty interpretation in investment arbitration, p. 85. para. 3.116.

2“The point has been made that the reluctance of the tribunals may be due to the consideration that a wider use of subsequent
practice would give states an inappropriate possibility to retroactively affect and diminish the rights of private investors. This
consideration would, however, underestimate the role of states as masters of the treaty and law-givers. The jurisprudence of the
European Court of Human Rights indeed demonstrates that an international court can guarantee fundamental rights and at the

same time amply take subsequent practice of the parties into account as a pragmatic orientation for where to draw the line between
rights and possible limitations. In addition, taking subsequent agreements and subsequent practice more into account can provide
an avenue for tribunals to engage in a dialogue with states and among each other with a view to better harmonize their own body of
jurisprudence, and thus to compensate somewhat for the lack of a common appeals procedure” Nolte G. Introductory Report for the
ILC Study Group on Treatises over Time. P. 237.

5 CME v. The Czech Republic, paras. 400, 437.
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55.

56.

obpauweHnune), soinyweHHbiM KCT (n. 43 Bbiwe). Jorosop npeaycmatpusan 0693aTenbHOCTb
TonkoBaHmsa KCT, HO He perynMpoBasn BONpOC ero peTpoakTMBHOCTU. boNbLIMHCTBO TPUOYHaNoB
nocnenoBany ykasaHHOMY TOJIKOBAHMIO, HECMOTPS HA TO YTO OHO ObLNO BbIMYLLEHO YXXe nocne
Hayana KOHKPETHbIX pa3bupaTtenbcTB®4. OLHAKO B 3TUX Cyyasix nepes apouTpaxkaMmu He cTosna
npobnemMa COOTBETCTBMS YK€ BbIHECEHHOMO WMMW XKE peLleHUss HOBOMY COBMECTHOMY
TONKOBaHMI. Ho Takas nmpobnema BO3HWKNA, HanpuMmep, B gene Pope & Talbot v. Canada.
CoBMecTHOE TONIKOBaHME BbII0 BbIMYLLEHO YXKE NOC/E BbIHECEHUS PELLEHWS MO CYLLECTBY, HO 40
peleHns no pasMmepy ybbITKOB. B pelweHun no pasmepy y6bITKOB TpubyHan MpuHSAA BO
BHMMaHWe YyKa3aHHoe obs3aTenbHoe TonkoBaHvue. [pu onpefeneHMn OTHOLWEHUS MeXAay
cobcTBeHHbIM peleHreM m aktoM KCT apbutpax 3asBun, YTO OHM OOMKHbI COOTBETCTBOBATH
(are consistent) gpyr apyry. Takoe cooTBeTcTBME O/ TpnbyHana 3aka4anocb B COBMAAEHMM
IOpUOMYECKMX BbIBOAOB, K KOTOPbIM MpuULAM 6bl apOuTpbl, MCNONb3YH OHW TONKOBAHME.
ApbuTpax ykasan, 4To MPUMEHEHHbIM UM CTaHAApT obpalleHus BCE paBHO COBMafjan co
CTaHAAPTOM, NpeanucaHHbIM CTOPOHaMM AOrOBOPa NOCPEACTBOM TONKOBaHUS. MakT Toro, 4To
apbuTpbl B Ka4ecTBe OCHOBAHMS TAKOro CTaHAAPTa yKa3anu AOroBop, a COBMECTHOE TO/IKOBaHMe
NpefAnucbiBano MpUMeHsSTb 0ObIYHO-MPaBOBOM CTaHAAPT, HE O03HA4YaeT, YTO peLleHue He
cooteeTcTByeT (consistent) akty KCT. To ecTb apbutpax 3akntoumn, YTo BCE paBHO NpULWEN Obl
K TOMY Xe peweHuo®. C/1oBa 0 TOM, YTO pelieHne TpubyHana A0MKHO COOTBETCTBOBAThL (be
consistent) COBMECTHOMY TOJIKOBAHMWIO, MOXHO HaWTh B TOProBOM cornaweHun mexay CLUA,
Mekcukor un KaHapor (United States—Mexico-Canada Agreement, USMCA), npuwepwem Ha
cMeHy HADTA®S, a Takke B MHbIX foroBopax (n. 57.iii Huxe).

Takum o06pa3oMm, CTaHAAPT COOTBETCTBMA (consistency) Kak COBMNajeHusl BbIBOAOB, a He
OCHOBAHMIA pELUEHUS MOXKET MOMOYb apbuTpaxy B C/lyyae, eciM COBMECTHOE TOJIKOBaHMeE
KacaeTcs pelleHuit, KoTopble OH yXe NpuHsN. Ho HesCcHO, Kak AO/MKEH AEMCTBOBATb apbuTpax,
€CM  Takoe COOTBETCTBME OOBLEKTMBHO OTCYTCTBYeT. Hanpumep, nocne ycTaHOBMEHMUS
tOPUCOMKLMM CTOPOHbI AOFOBOPA BbIMYCKAOT TOJIKOBAaHME O TOM, YTO B AAHHOM Tune crnopa y
TpubyHana He MOXET BbITb OPUCANKLUMK. Minn nocsie NpUHSTUS 0becneymTeNbHbIX MEpP CTOPOHbI
TOJIKYIOT [OroBOp TakMM 00pasoM, YTO MX MPUHATME WCKIIOYEHO AOrOBOPOM. TEXHUYECKM,
pelleHne 0 HPUCAMKLUMN UNN BPEMEHHbIX MEPax MOXET OblTb NEPECMOTPEHO TpUOYHaNoM,
MOCKONbKY B 3TOM C/lyyae OH BCE ewé peicteyet®. Ho ecnu TpubyHan yxe pacnylie,
HanpuMep, KOr4a Y)Xe BbIHECEHHOE pEeLeHME HAXOAMTCS B MpoLecce OTMEHbl B MecTe
apbutpaxa (seat of arbitration) unn npuBoAMTCS B UCNONHEHWE, CUTyaLMs CTAHOBUTCS eLé
6onee HeonpenenéHHOMN.

O6s3amenbHoCMb, 3GKp€n/7éHHCIH 8 002080,06, u nepequc/ieHHble ebilie 80Npocsl

Paspewatotcs nm nepeuncneHHble NpobnemMbl 3akpenjeHMemM B COOTBETCTBYHLEM [0roBope
0043aTeNIbHOCTU COBMECTHbIX TOJIKOBaHUIA, M €CIM [a, TO B KaKoM cTeneHn? [Ing otBeTa Ha 3TOT

¢ ADF Group Inc. v. United States of America, ICSID Case No. ARB(AF)/00/1, Award, 9 January 2003 (ADF v. USA), paras. 175-178. URL;

Methanex v. USA, Part Il. Chapter B. p. 10. para. 27., Part IV. Chapter C. p. 9 para. 17.; Merril v. Canada, para. 190.

6 Pope & Talbot v. Government of Canada, Award in Respect of Damages, 31 May 2002, (Pope & Talbot v. Canada), paras. 8-69. URL

"However, that conclusion alone does not mean that the Tribunal's award was incompatible with the Interpretation. Whether the two

are consistent in this case depends on whether the concept behind the fairness elements under customary international law is

different from those elements under ordinary standards applied in NAFTA countries.” Ibid, para. 56.

6 . any decision or award issued by a tribunal must be consistent with that decision.” Agreement between the United States of

America, the United Mexican States, and Canada (USMCA) (2018) Article 14.D.9 (2). Heo6x0aMMO OTMETUTb, YTO NMPUNOXKEHME, B
KOTOPOM COAEPXKMUTCS faHHas HOpMa, NPUMEHUMO TONbKO K OTHoWeHuaM mexay CLUA u Mekcukoit.

7 Cm.“only in exceptional circumstances would it be open for the Tribunal to reconsider its prior reasoned decision”. Perenco Ecuador

Limited v. Republic of Ecuador, ICSID Case No. ARB/08/6, Decision on Ecuador's Reconsideration Motion, 10 April 2015, para. 6. URL

14


https://jusmundi.com/en/document/decision/en-adf-group-inc-v-united-states-of-america-award-thursday-9th-january-2003
https://jusmundi.com/en/document/decision/en-pope-talbot-v-government-of-canada-award-in-respect-of-damages-friday-31st-may-2002#decision_832
https://jusmundi.com/en/document/decision/en-perenco-ecuador-limited-v-republic-of-ecuador-petroecuador-decision-on-ecuadors-reconsideration-motion-friday-10th-april-2015

BOMPOC HYXXHO NMPOaHaIM3MPOBATH CYLLECTBYHOLLME LOTOBOPHbIE (GOPMYIMPOBKM U NMPAKTUKY UX
MPUMEHEHMUS.

57. MOXHO BblAeNNTb YeTbipe TMNna GopMyNMPOBOK, BCTPEYAHOLLMXCS B 4OTOBOPAX:

i.  YKasblBaeTCs Ha TO, YTO COBMECTHbIE TOJIKOBAHMS «06A3aTeNbHbI» Ana TpubyHanos®® (6e3
YNOMUHaHWS, OTHOCUTCS 1M 3TO B TOM UUCIIE K YXKE CO3AaHHBIM TpUByHanam).

ii. 3akpennseTcs NpaBo roCyAapCTB YCTAHOBMUTb, YTO TONKOBaHWE 06513aTe€NbHO C KOHKPETHOM
natbl®. Takum o6pa3oMm, rocypapctBa CaMu MOFYT YCTaHOBWTb, WMMEET U [aHHoe
TONIKOBaHWE peTpoakTuBHoe aencTBue’®. Takke CTOPOHbI MOTYT MPSMO 3aKpPenuTb TaKyH
paty B camom MUC. Hanpumep, N0 mexay Unponein n Y36ekucTaHOM yKasbiBaeT, yTo
COBMECTHOE TONKOBaHue ABnseTcs 0693aTenbHbIM Ans TpMByHaNnoB «nocne Bbinycka» (Uupon
issuance)’?.

iii. YcraHaBnuBaeTcq, uto ntoboe peweHne TpubyHana [OMKHO COOTBETCTBOBATL TOMIKOBAHMIO,
[OAHHOMY CTOpoHaMm’2, TToCKONbKY COOTBETCTBOBATHL A0/MKHO UMEHHO KPELLEHMEY, MOXHO
npeanosioXnTb, YTO TONKOBAHWE, BbIMYLWEHHOE MOC/AEe Hayana Crnopa, LO/MKHO ObiTb
npUMeHeHo TpubyHanomM.

iv. TpaMo ycTaHaBAMBaeTCA PETPOAKTUBHOCTb, TO eCTb 063aTeNbHOCTb COBMECTHOTO
TO/IKOBAHUSA ANS yXE Hauaslerocs npouecca’. OLHAKO MOXHO HalUTM M 06paTHyHo
no3uuuto. Tak, B TMNOBOM MHBECTULIMOHHOM COrNawweHnn HuaepnaHLoB yKasblBaeTcs, YTo

8 Cm. NAFTA Art. 1131 (2); Bilateral Investment Treaty between the Government of the Republic of India and the Government of the
United Arab Emirates (India - United Arab Emirates BIT) (2024) Article 26 (1). URL

¢ Cm.“The CETA Joint Committee may decide that an interpretation shall have binding effect from a specific date.” CETA Article 8.31
().

79"In other words, it is up to the committee to decide whether an interpretation is applicable to a treatment that has occurred prior
to its adoption, whether it is applicable in ongoing cases or, whether it is only to be applied to treatment and cases that occur after
its adoption.” Gaspar-Szilagyi, S. (2017). Binding Committee Interpretations in the EU’'S New Free Trade and Investment Agreements.
European Investment Law and Arbitration Review, Vol. 2, Issue 1, P. 90-134. URL

1 “Interpretations of specific provisions and decisions on application of this Treaty issued subsequently by the Parties in accordance
with this Treaty shall be binding on tribunals established under this Chapter upon issuance of such interpretations or decisions.”
India-Uzbekistan BIT (2024) Article 26(1). URL. Cm. Ty e dopmynuposky B Bilateral Investment Treaty between the Government of
the Republic of India and the Government of the United Arab Emirates (India - United Arab Emirates BIT) (2024) Article 26 (1). URL;
India Model BIT (2015) Article 24(1). URL. Crout oTMeTuTb, 4to B AN Mexay Pecnybnvkoin benapycb u MHanei Ha MmecTe cnoB upon
issuance B pycCKOM TEKCTe (OAHOM U3 ayTEHTUYHBIX) CTOUT (hpasa «nocae NpefoCTaBAEHUS», YTO MOXKET HECTU HECKONIbKO MHOM CMbICS.
OpHako B nto6oM cnyyae, Takoe npenocTaBieHne MOXET MPOU3OITH He paHee Bbinycka TonkoBaHMs. CM. «TONIKOBaHMS OTAENbHbIX
MONOXEHWUI U peLleHnii Mo NpUMeHeHUI0 HacToswero [loroBopa, AaHHble BnocnencTeumn CTopoHaMu B COOTBETCTBUM C HACTOALLUM
[NloroBopoM, 06s13aTenbHbl AnS apOUTPaXKHbIX CYA0B, CO3AaHHbIX B COOTBETCTBMM C HAacToAWMM [loroBOopoM, noc/e npefoctaBneHums
TaKuUX TONKOBaHUM Unu pelueHuin». [lorosop mMexay Pecnybnukoit benapycb u Pecnybnukoit Mhausa 06 nusectnumsax (2018). Cratbs
24(1). URL

72 Cm., Hanpumep: “The Commission’s interpretation of a provision of this Agreement shall be binding on a Tribunal established under
this Section and an award under this Section shall be consistent with that interpretation.” Canada-Honduras Free Trade Agreement
(2013) Article 10.37 (3). CMm. Takke Dominican Republic-Central America-United States Free Trade Agreement (CAFTA-DR) (2004)
Article 10.22 (3). URL; Comprehensive and Progressive Agreement for Trans-Pacific Partnership (CPTPP) (2018) Article 9.25. URL

73 “A joint decision of the Parties, acting through the Committee on Investment, declaring their interpretation of a provision of this
Agreement shall be binding on a tribunal of any ongoing or subsequent dispute, and any decision or award issued by such a tribunal
must be consistent with that joint decision.” Australia-China Free Trade Agreement (2015) Article 9.18 (2). URL; Cm. Takke Agreement
between the Government of the Republic of Angola and the Government of the People’s Republic of China on the Promotion and
Reciprocal Protection of Investments (Angola - China BIT) (2023) Article 29 (3). URL; China - Nicaragua Free Trade Agreement (2023)
Article 11.23 (3). URL
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https://investmentpolicy.unctad.org/international-investment-agreements/treaty-files/8487/download
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COBMECTHOE TONIKOBAHWE HE CBA3bIBAET TPWMOYHAN, €CM OHO BbIMYLLEHO MNOCAE MNOAAauM
ncka’4.

58. [aHHble TUNbl (QOPMYNMPOBOK He SBASKOTCS B3aMMOWCKIOYAOWMMM UM MOTFYyT  ObiTb

MCNONb30BaHbl OAHOBPEMEHHO >,

59. Kpome TOro, B CaMuMx COBMECTHbIX TOJKOBAaHMUSIX MOFYT BCTPEYaTbCs QOPMYIUPOBKMU,

0003HayaloLmMe MOMEHT, C KOTOPOro OHM npuMeHsoTcs. OQHAKO OHM OBbIYHO He YKa3biBaloT,
pacnpoOCTPaHAOTCS M 3TU TONKOBAHMS HA YXKe HayaTble Cropbl. Tak, COBMECTHOE TONIKOBaHMe,
BbINyWEHHOEe B paMKkax cornaweHus mexay CLUA n Konymbuei, npamMo ykasbiBaeT, YTO OHO
NPUMEHSIETCS C MOMEHTA 3aK/IKOUYEHUSI OPUTMHANBHOIO cornaweHus’s. Mpu 3ToM NPUMEHUMbI
OWN[ He cooep>XuT NOMOXEHMI O TOM, UTO COBMECTHbIE TO/IKOBaHUS MOTYT CaMu YCTaHABMBATb
[aTy, C KOTOPOW OHM BCTYNakoT B CUIY MU NPUMEHSOTCS /.

60. B OTHOWeEHWMM MONOXKEHMNM, MPSAMO YCTAaHABAMBAKLILMX PETPOAKTUBHOCTb COBMECTHbIX

TONKOBAHUM (TUN iV BbIlWE), K HACTOAWEMY MOMEHTY He yAanocb 06HapyXuTb Kakon-nnbo
MPAKTUKN UX MPUMEHEHMS, YTO MOXET BbITb CBA3aHO C MX OTHOCUTENbHO HEAABHUM MOSABEHUEM
B MUC8,

61. CyuwiecTBytowas npakTnka B OCHOBHOM CKOHLEeHTpupoBaHa Bokpyr HAMTA, koTopas Bk/to4ana

TONbKO (GopMynupoBky 06 0653aTenbHOCTM COBMECTHOTO TOMKOBaHUS Ans TpubyHanos
(n. 57.i Bbiwe). OpHako BbIBOAbI TpUOYHaNoOB WMMeEHT O0OWMIA xapakTtep M MOryT ObiTb
pacrnpoCcTpaHeHbl WM Ha Clyyau, Korga 0043aTeNbHOCTb  MNOCNefYHWMX  COrNaLeHun
3adukcupoBaHa 6onee noapobHO, B TOM 4YMC/e NPSIMO YKa3aHO Ha PeTpOaKTUBHOCTb
0053aTeNbHbIX TONKOBaHMM.

62. B nene Methanex v. USA apbuTpbl 3as9Bunu, 4to, nockonbky cama HAMTA coaepykana nofoxeHus

06 063aTeNIbHOCTM COBMECTHOIO TONIKOBAHMS, MHBECTOPbI AO/KHbBI BblIM 3HATb O BO3MOXHOCTH
M3MEHEHMS TPAKTOBKM TEX MU UHbBIX NONOXEHMI®, /13 3TOr0 MOXXHO CAENAaTb BbIBOA O TOM, UTO
NEernTUMHbIE OXWMAAHMS MHBECTOPOB (M. 52 Bblwe) He 3aTparMBaloTCs COBMECTHbIM
TONKOBaHMEM, NockoNbky MUC M3HauanbHO COLEPXKano NonoxeHus o6 nx obssatensHocTn,

63. Kpome Toro, kak ykasan ToT e TpubyHan B gene Methanex v. USA, pns MHBECTULMOHHOIO

apbuTtpaxa npuMeHMMOe npaBo YycTaHaBnamuBaetcs B MWUC. Ecan  CTOpPOHbI  [A@HHOrO
MeXZYHapOoAHOro 40roBopa Bbibpanu COBMECTHblE TOJIKOBAHMS YaCTbl0 MPUMEHMMOrO Npaea,

74

Such joint interpretative declaration is not applicable in cases where a claim has been submitted by an investor under Section 5

of this Agreement” The Netherlands Model BIT (2018) Article 24 (2). URL

75 Cm. Australia-China Free Trade Agreement (2015) Article 9.18 (2); Agreement between the Government of the Republic of Angola
and the Government of the People’s Republic of China on the Promotion and Reciprocal Protection of Investments (Angola - China
BIT) (2023).

76 “This interpretation is effective as of the date of entry into force of the Agreement.” Free Trade Commission of the United States-
Colombia Trade Promotion Agreement. Interpretation of Standards of Investment Protection Under the United States-Colombia TPA,
Decision No. 9 of the Free Trade Commission of the United States-Colombia Trade Promotion Agreement, 15 January 2025. URL

77 Cm. Colombia - United States Trade Promotion Agreement (2006), adopted on 22 November 2006. URL

78 Sharma, G. (2022). New Procedural Mechanisms for Investor-State Arbitration as Found in 189 Recently Signed Treaties In Arp, B.,
Rodrigo A. & Zamora P. (eds), International Arbitration in Times of Economic Nationalism, Kluwer Law International. P. 39-58.

79 “But even if Methanex’s assertions of the existence of a customary rule were correct, the FTC interpretation would be entirely legal
and binding on a tribunal seised with a Chapter 11 case. The purport of Article 1131(2) is clear beyond peradventure (and any

investor contemplating an investment in reliance on NAFTA must be deemed to be aware of it.” Methanex v. USA. Part IV. Chapter C. p.
9 para. 17.

8 “Although not required, formal mechanisms like the FTC should be encouraged because they put investors on clear notice about

the nature of the interpretive powers retained by the treaty parties.” Roberts, A. Power and Persuasion in Investment Treaty
Interpretation: The Dual Role of States. P. 216.
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https://investmentpolicy.unctad.org/international-investment-agreements/treaty-files/5832/download#:%7E:text=Article8Non-discriminatorytreatmentEachContractingPartyshallaccordtoaninvestoroftheotherContractingPartyandtoaninvestmentofaninvestoroftheotherContractingParty,treatment
https://jusmundi.com/en/document/decision/en-free-trade-commission-of-the-united-states-colombia-trade-promotion-agreement-interpretation-of-standards-of-investment-protection-under-the-united-states-colombia-tpa-decision-no-9-of-the-free-trade-commission-of-the-united-states-colombia-trade-promotion-agreement-wednesday-15th-january-2025
https://jusmundi.com/en/document/pdf/treaty/en-free-trade-agreement-between-the-united-states-of-america-and-colombia-colombia-us-fta-wednesday-22nd-november-2006

TO TpnbyHan He BNpaBe CTaBUTb MOL COMHeHMe 3TOT Bbibop. K TOMy Xe, NogaB UCK, MUHBECTOP
cornacunca ¢ apbutpaxHbiM npepnoxeHvem (offer to arbitrate), comepxawmmcs B
MeXayHapoAHOM aoroeope. Bcneacreme 3T0ro OH COrnacuacs u Ha NpUMeHMMoe NPaBo, YacTbio
KOTOpOro 6yayT COBMECTHbIE TONKOBaHMAS!,

64. Takum 0bpa3om, 0653aTeIbHOCTb COBMECTHbIX TOSIKOBaHWI, YCTAaHOBNEHHAs B AOroBope, Mo-
BMOMMOMY, MOXET pacCMaTpuBaTbCd KakK pa3spellarowas psh BOMPOCOB, CBSA3AHHbIX C
NIErMTUMHOCTbIO apbuTpaxkHoro pasbupartensctea. Cornacne MHBeCTopa Ha apbuTpax B TakmXx
YyCNoBMSAX pellaeT NpobneMy HapyLweHuUs ero npas, a 0653aTesIbHOCTb B KAYECTBE MPUMEHUMOTO
npaBa — npobnemMy gectabmnusaumm npouecca.

65. BaxHbIM ycnoBueM 3TUX BbIBOLOB, OAHAKO, SIBASETCS CaMO HanuMuMe COOTBETCTBYHLLErO
nonoxeHus o6 obsa3atenbHOM cune (M peTpoakTUBHOCTM) COBMECTHbIX TONKOBaHMi B MNC
M3HAYa/IbHO MK XKe MO MeHbluelr Mepe BKtoYeHne ero B MUC (M TeM caMbIM COOTBETCTBYIOLLEE
YTOUHEHWE NpeanoxeHus 06 apbutpaxe) A0 BOSHUKHOBEHMS CNopa.

66. Mpy 3TOM nepevncneHHble QOPMYIMPOBKM He paspelarT npobnembl NpoLeccyanbHoro
csoncTBa (nn. 54-55 Bbiwe). HeacHo 70, Kak OEMCTBYHOLWMI TpUOYHAN MOXET BbIMOMHUTb
TpeboBaHus 06 0653aTeNbHOCTU TOJIKOBAHMI B OTHOLIEHMM CBOMX YXKe MPUHATbIX peLLUeHni, a
TaKXe€ B OTHOLUEHWM WTOrOBbIX PELIEHWUHA, OCHOBBLIBAKOLWMXCS HA MPUHATBIX paHee U He
YUMTBIBAIOLLMX BbIMYLEHHOE NO34HEe COBMECTHOe TONKOBaHMe (HanpuMmep, ecin TOJIKOBaHue
BEAET K TOMY, YTO Yy TpubyHana OTCYTCTBYET HOPUCAMKUMSA, @ apOUTpax yxe YCTaHOBUN eé
Hanuuue, TO UTOrOBOE peLleHne B I0OOM Cydyae He MOXEeT COOTBETCTBOBAaTb 0693aTenbHOMY
TONKOBAHMIO). ECAM B OTHOWEHUM MPOMEXYTOUHbIX pELIeHUH UX NepecMoTp TEXHUYECKM
BO3MOXEH, TO B C/ly4ae OKOHYATENIbHbIX — TAaKOM MEXaHW3M B NPUHLMME OTCYTCTBYET,

67. MOXHO YyKa3aTb, YTO BblHECEHHOE TpWOYHANOM WTOroBOE pelleHne Oyner SBAATbCSA
«paspeleéHHbIM aenoms (res judicata)®s. Pag MUC copepXuT NONOXKEHNUS O TOM, YTO PELLIEHMS
apOUTpaXKHbIX TpPWUOYHANOB SBAAKOTCS OKOHuYaTeNbHbIMME4. TakuMm 06pa3oM, BbIMyLIEHHOE
COBMECTHOE TO/IKOBaHME HEe LO/MKHO BAWSTb HA YK€ BblHECEHHble WTOroBble peleHns®. Ho

8 “From the time of the Alabama award, it has been accepted that States may agree to arbitrate by specifying the principles and

rules of law they wish the tribunal to apply. This is frequently referred to as arbitration on an agreed basis. When the parties wish to
arbitrate on an agreed basis, a tribunal is then bound by law and honour to respect and give effect to the parties’ selection of the
rules of law to be applied.” (cHocka nponyuweHa) Methanex v. USA, Part IV. Chapter C. p. 10-11. para. 23.

82 B HeKOTOpbIX CTyYasX BO3MOXEH NEpecMoTp MO BHOBb OTKPLIBLIMMCS (GAKTUUECKUM 0BCTOATENbCTBAM, KOTOPbIE HE BbiNN M3BECTHbI
TpubyHany. CMm. BawuHrToHckas KoHBeHumus 1965 roaa o nopsiake paspeLleHns MUHBECTULMOHHbBIX CMOPOB MEXAY roCyAapcTBaMu U
MHOCTpaHHbIMK nnuamu, cT. 51. URL. OgHako BbinyweHHoe obs3aTenbHOe TONKOBAaHUE HeNb3s Ha3BaTb BONpocoM dakTa. B niobom
c/lyyae, BO3MOXKHOCTb CTOPOH B /10601 MOMEHT TpeboBaTh NepecMoTpa yXKe BbIHECEHHOMO apbUTPaXKHOrO pelleHns He COOTHOCUTCS CO
CcTabunbHOCTbIO cucTembl YCUI.

8 Cm. Gaukrodger D. (2016). The legal framework applicable to joint interpretive agreements of investment treaties, p. 8, fn. 17.
Lutnpys Mustafa, K. Y. (1976). L'interprétation des traités d'apres la Convention de Vienne, 151 Recueil des Cours 1,45 (1976 Ill) para.
29. MNpoMexyTouHble peLleHus, Kak NpaBuo, He cuuTaroTca res judicata. Cm. Standard Chartered Bank (Hong Kong) Limited v. Tanzania
Electric Supply Company Limited, ICSID Case No. ARB/10/20, Award, 12 September 2016, para. 313. URL. CM. 06paTHyt0 No3uumio B
ConocoPhillips Petrozuata B.V., ConocoPhillips Hamaca B.V. and ConocoPhillips Gulf of Paria B.V.v. Bolivarian Republic of Venezuela,
ICSID Case No. ARB/07/30, Decision on Respondent’s Request for Reconsideration, 10 March 2014, para. 21. URL

8 Cm., Hanpumep, Cornawenune CHI o cBo60AHOI TOProBae yCnyraMu, yUpexaeHuu, LeATENbHOCTU U OCYLLECTBNEHUM UHBECTULMI
(2023) C1. 36(16); Cornawenune mexay MpasutensctBoM Poccuiickoit @epepaumm u MpasutensctsoM Kutaiickoit HapogHoit
Pecny6auku o noowipeHmm 1 B3aMMHOI 3awwmTe MHBecTUUMii oT 8 Mas 2025 r. Ct. 15(19).

8 B npakTuke oTMeuaeTcs, uto 3hdeKToM res judicata MoryT 06nanath N06bIE peleHns, KOTOPbIE OKOHYATENbHO Pa3peLlaroT TOT UK
MHOM BOMPOC, Hanpumep, pewwenuns o topucaukummn. Cm. IC. Application of the Convention on the Prevention and Punishment of the
Crime of Genocide (Bosnia and Herzegovina v. Serbia and Montenegro), Judgment, 26 February 2007, para. 120. URL; Abed EL Jaouni
and Imperial Holding SAL v. Lebanese Republic, ICSID Case No.ARB/15/3, Award, 14 January 2021, para. 103. URL; JSC Tashkent
Mechanical Plant, JSCB Asaka, JSCB Uzbek Industrial and Construction Bank, and National Bank for Foreign Economic Activity of the
Republic of Uzbekistan v. Kyrgyz Republic, ICSID Case No. ARB(AF)/16/4, Award, 17 May 2023, para. 437. URL

17



https://docs.cntd.ru/document/1902243
https://jusmundi.com/en/document/decision/en-standard-chartered-bank-hong-kong-limited-v-tanzania-electric-supply-company-limited-award-monday-12th-september-2016
https://jusmundi.com/en/document/decision/en-conocophillips-petrozuata-b-v-conocophillips-hamaca-b-v-and-conocophillips-gulf-of-paria-b-v-v-bolivarian-republic-of-venezuela-decision-on-respondents-request-for-reconsideration-monday-10th-march-2014#decision_419
https://www.icj-cij.org/sites/default/files/case-related/91/091-20070226-JUD-01-00-EN.pdf
https://jusmundi.com/en/document/decision/en-abed-el-jaouni-and-imperial-holding-sal-v-lebanese-republic-award-thursday-14th-january-2021#pa_1042161
https://jusmundi.com/en/document/decision/en-jsc-tashkent-mechanical-plant-jscb-asaka-jscb-uzbek-industrial-and-construction-bank-and-national-bank-for-foreign-economic-activity-of-the-republic-of-uzbekistan-v-kyrgyz-republic-award-wednesday-17th-may-2023#decision_50386

XapakTepHo, uto TpubyHan B aene Pope & Talbot (n. 54 Bbiwe) He COCNANCS HA UTOrOBbIV
XapaKTep CBOEro pelueHus No CylecTBy cnopa. K ToMy e aprymMeHT o res judicata Bbirngaut
MeHee ybeauTenbHbIM B C/lyyYasiX, KOrAa TONKOBAHME KACAETCS pelleHui TpubyHana, He
SABNAIOLLMXCS OKOHYaTeNbHbIMU. Hanpumep, TONKOBAaHME MOXET 3aTparnBaTb BONpoc 06 yxe
NMPUMeHEHHbIX 0becneunTenbHbIX Mepax.

68. Takxe HesaceH 3 dekT 06g3aTeNbHOro TONKOBAHWS Ha NPUBEAEHME B UCMOSTHEHUE U OTMEHY (Set
aside) y>ke BbIHECEHHbIX K MOMEHTY TOIKOBaHWA pelleHuii apbutpaxei. HaunoHanbHble cyabl B
pPAAE C/yYaeB COMMACUAMUCL C 0653aTeNIbHOCTbIO COBMECTHLIX TOMKOBaHWI ans apbuTpo®e,
OcTaéTca OTKpbITbIM BOMPOC O TOM, Kak OHM noBedyT cebs B cnyyae, ecnm obsizaTenbHOe
TONKOBaHWMe OyaeT 3aTparMBaTb peLlleHMe, YXKe BblHECEHHOE K MOMEHTY BbIMyCKa TaKOro
ToNKoBaHMA. CUTyauma CTaHOBMTCSA €L 3anyTaHHee, ec/iv COBMECTHOE TONKOBaHWE SIBNSIETCS,
cornacHo Tekcty cootsetcTBytowero MAUC, obs3aTtenbHbIM M oS rOCYLAapCTB-y4acTHMKOB. B
3aBUCMMOCTM OT COOTBETCTBYIOLLErO HALMOHANBbHOrO MpaBa Takoe TOJKOBaHWE MOXeT
HanpaMylo NpUMeHATbCA uX cyaammn®’. Ecnu Takue cydbl OJHOBPEMEHHO SABAAOTCA Cydamu
MecTa apbuTpaxa unu NpMBeAEHUS pelleHUst B UCNONHEHUE, MOXHO AOMNYCTUTb, YTO OHU MOTYT
OTMEHUTb €ro WM 0TKa3aTb B MPUHYAWUTENbHOM UCMOMHEHWM HQ OCHOBAHMM HECOOTBETCTBMUS
pelweHns nybaMyHoMy Mnopsigky, a TakKe MHOMY NPUMEHMMOMY OCHOBAHWMIO, €CIM Ha HEero
yKa3blBaeT 0653aTeNlbHOe COBMECTHOE TOJIKOBaHWe (Hanpumep, BbiX0d apbUTPOB 33 pamku
CBOMX MOJIHOMOYMI UM HenpaBuiabHOe POpMMpPOBaHMeE COCTaBa apbuTpaxa).

69. Mcxops v3 M3N0XKEHHOro, MOXHO cAenatb C/eaylolue BblBOAbl, BaXKHble A1 aHaNM3a
npepnoxeHunin Cekpetapuara:

e 0093aTe/IbHOCTb COBMECTHOrO TO/IKOBAHMSA, YCTAHOB/IEHHAs B [OroBope, paspelaer
BOMPOChI, CBSI3aHHbIE C TETUTUMHOCTbLIO apOUTPAXKHOr0 pa3bupaTenbcTea (HapyLeHUe npas
WMHBECTOPOB U AecTabunmsauuns npouecca);

e 0053aTENbHOCTb COBMECTHOMO TOJIKOBAHMUS, YCTaHOBJ/IEHHAA B A0OroBope, caMa no cebe He
pa3pellaeT npoueccyasnbHbiX BONPOCOB, CBA3AHHbIX C Yy>X€ BblIHECEHHbIMU ap6MTpa)KHbIMM
peweHnamu.

(c) Pewenune, npegnaraemoe B pamkax Paboueit rpynnoi Il

70. MpoekT nonoxeHus 21 B yactn 0693aTeNbHOCTM COBMECTHbIX TONKOBAHMI 3BYYUT C/IeAYHLLUM
obpazom:

«3. CoBMeCTHOe 3asBfieHMe O TONIKOBaHUWM WMeeT 00s3aTenbHyl Cuny Ang Cynos,
paccmatpmBatowmx cnop no Cornawenuto. Cyabl cnepst 3a TeM [shall ensure], utobbl nx
peLleHuns], B TOM YnCie peLeHNs Mo CNopy, COOTBETCTBOBAIM COBMECTHOMY 3asiBNIEHUIO O
TonkoBaHuu. Cyn He JenaeT HUMKAKMX BbiIBOLOB B CBSI3W C OTCYTCTBMEM COBMECTHOrO
3asB/IeHNS O TOJIKOBaHMMU.

8 “Additionally, if an interpretation adopted by the joint panel is binding on the established court under Section F of Chapter 8, the
objective of this stipulation is to guarantee that the European Union, its Member States, and Canada, parties to the Agreement, shall
not have imposed upon them, by the court, an interpretation that is different than the one that received their consent.” ([lepegod.)
French Constitutional Council, decision of 31 July 2017, Comprehensive Economic and Trade Agreement between Canada, on the one
hand, and the European Union and its Member States, on the other (CETA), no. 2017-749 DC, para 51. URL. B apyrom pene
HaLMOHaNbHbIA KOHCTUTYLIMOHHBIN CyA, yKasan, uTo [pe3naeHT fomkeH f4o6UTbCs BbiNyCKa COBMECTHOro TonkosaHnus AW/ no
0603HaYeHHbIM Cyf,0M BONPOCaM. 3T0 Bbl10 HEOOXOAMMO AJist TOro, 4TO6bI fLoroBop cooTBeTcTBOBaN KoHctuTyumu. Cm. Constitutional
Court of Colombia (CCC),Judgment C-252 2019. URL. CM. nHo# noaxop, B Sanum Investments v. Laos (1), Judgment of the Court of
Appeal of Singapore, 29 September 2016, (Sanum v. Laos) para. 116. URL

87 Cm. Cornatwenmne CHI 0 cBO60AHOI TOProBAE YCIyraMu, yUpeKaeHUM, AEATENbHOCTM 1 OCYLLeCTBAEHUM HBECTULMIA CT. 36 (12):
CoBMecTHOe TonikoBaHWe CTopoHamu nonoxeHui Hactosiwero Cornalwexus agnsetcs ob6s3atensHbiM ans CTopoH, UHBECTOPOB CTOPOH U
apbuTpaxkHbIX opraHoB (yupexaeHwuii); MoctaHoBneHue MNpasutenbctBa Poccuiickoit Menepaumm ot 30 ceHTsabpsa 2016 r. N2 992. n. 50.
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71.

72.

73.

74.

75.

76.

4. CropoHbl CornaweHuss MOryT MPWMHATb pelleHue, 4To TOT WM MHOM BApWaHT
COBMECTHOrO 3asB/IeHNS O TONKOBaHWMM Oyner wuMeTb o06s3aTenbHyl0 cuny C
onpenenéHHon aatbl».

Takum 06pa3oMm, npennaraetcsl YCTaHOBUTb 06A3aTENbHYIO CUJTY KCOBMECTHbIX 3asIBJEHUM O
TOMIKOBaHWUMW» o1 TpubyHana. To ecTb AMCKpeLus apbUTPOB No UX YYETY OrpaHUUMBAETCS.

B TO e BpeMsi yKkasaHHble MNpennoXEeHUS He 33KPensT SCHOro OTHOLEHUS K
peTpoakTnBHOCTU. DOpMyNMpoBKa O TOM, 4YTO 0653aTesbHOCTb COBMECTHOrO TONKOBaHMS
pacnpoCTpaHAETCS Ha YXKe HauvaTtble pa3bupatensctBa (ongoing and subsequent disputes), He
conepxuTca B TekcTe. He BkaoyeHa M obpatHas GopMynupoBka O TOM, YTO COBMECTHOE
TONKOBaHWE He sBAgeTcs 0693aTenbHbIM A8 TpUOYHaNoB, Yyxe paccMaTpuBaloWMX Crop
(n. 57.iv Bbiwe).

MOXHO CKa3aTb, YTO B TEKCT BKIHOUEHbI BCE CYLLECTBYOLWME TUMbl GOpMynMpoBOK (n. 57 Bbiwe),
KpOMe npsMOro 3aKpenjeHus peTpoakTUBHOCTM WAM OTCYTCTBMUS TaKOBOMW. TOMKOBaHWe
obasatenbHo ans  TpubyHanoe (aHanormyHo HA®TA, CETA, uto oOTpaxkaeT nepBbli
BcTpevatowmincs tmn (n. 57.i Bbiwe)). CTOpOHbI MOTMyT YCTAaHOBMTb MOMEHT, C KOTOPOro
TOnKoBaHue ByneT umeTtb cuny (@aHanornmyHo CETA, uto oTpaxaeT BTopoi Tun (n. 57.ii Bbiwe)).
TpubyHanbl AOMKHbI CNEAUTb, YTODbI X peLUEHUS COOTBETCTBOBAAN COBMECTHOMY TOJIKOBAHUIO
(@HanornyHo USMCA, uto oTpaxaet TpeTtuit Tvn (n. 57.iii Bbiwwe)).

B oTHOLWeEHUM nocneaHen GOPMYNUPOBKU HYXKHO OTMETUTb, YTO OHA YKa3bIBAET HAa COOTBETCTBUE
(consistency) (nn. 54-55 Bbiwe) peweHnin 0643aTeNbHOMY TOMKOBAHWIO. YUMTbiBas BbIBOA,
apbutpaxa B Pope & Talbot (n. 54 Bbiwe), BepOSTHO, Npo6eMy yXKe BbIHECEHHbIX peLleHui
MOXHO paccMaTpMBaTb B TOM e K/tode. To ecTb TpebyeTca ckopee COOTBETCTBME BbIBOAOB, A
He Mx ocHoBaHWA. OgHako BCE elE HesceH anropuTtM AencTBuit TpubyHana, ecam Takoro
COOTBETCTBMS HET.

MNpn 3TOM B npoekte nonoxeHusi 21 o06s3aHHOCTb CneauTb 33 COOTBETCTBMEM peLUeHUS
COBMECTHOMY TOJIKOBAHMIO MPSMO BO3/0XEHA HA TpubyHan, B To Bpems kak B USMCA oHa
chopmynupoBaHa obesnuueHHo (award issued by a tribunal must be consistent with that
decision). Bo3amMoxHO, Takas popMynnpoBKa NogpasyMeBaeT, 4To TpMOYHaNn HeCET 0653aHHOCTb
B TOM Mepe, B KakoM obecneyeHne «COOTBETCTBMSA» HAXOOUTCS B €ro KOMMNETEeHUMH, U,
CnefoBaTeNbHO, B C/lyyae BbIMyCKa TOMKOBAHMS MOC/NE BbIHECEHMS TOFO WM MHOMO aKTa
TpnbyHana NocnegHwWin, Kak NpaBwo, He B CMMax «obecneynTb» COOTBETCTBME TAKOrO aKTa
TONKOBaHMI. BeposiTHO, npennoxeHHas GOPMYNMPOBKA MO3BONSET pelnTb HeKoTopble
npoueccyasnbHble BOMPOChI, CBA3aHHbIE C PETPOAKTUMBHOCTLIO (NN. 54-55 Bbiwe). B yactHOCTYH,
OHa no3BongeT u3bexaTb MPU3HAHUS «HENPaBOMEPHbLIMU» peLIeHUI, KOoTopble TpubyHan
MPUHAN A0 BbiNyCKa COBMECTHOrO TOJIKOBAHMS M KOTOPbIE MY HE COOTBETCTBYIOT. TEM He MeHee
npsiMo 06 3TOM He rOBOPUTCS, U HEACHO, NPUAET 1M K TAKOMY XXe BblBOAY peanbHbli TpubyHan
WKW, HaNpUMep, HAUMOHaNbHbIA Cya, Nepen KOTOpbIM 3asBfieHo TpeboBaHWe 06 oTMeHe uiu
Np1BeAEHUN B UCMOIHEHWNE TaKOro He COOTBETCTBYHOLLEr0 COBMECTHOMY TOJIKOBAHMIO peLleHus.

HekoTopoe pelieHne npobaembl peTpoaKTUBHOCTM TaKXKe MOXHO YBMAETH BO Ppase o0 TOM, 4TO
COBMECTHble TO/MKOBaHMS 0653aTenbHbl Ang TpuOyHanoB, «paccMaTpuBaOLWMX CNOp MO
cornawenuio» (are seized of a dispute), 4to Morno 6bl BKNOYATb M TPUBYHANbI, Y)Ke HaYaBLLMe
paccMaTpuBaTb AefI0 HA MOMEHT BbiNyCKa COBMECTHOro ToAKoBaHuS. [lepBoHavanbHo, cyas no
BCEMY, Takas TpakTOBKa He npeanonaranacb. EC, mpennoxuswmni Takyw $HOpMynnpoBKYy,
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77.

78.

79.

80.

81.

82.

yKasan, yto oHa Heobxoauma pfis TOro, 4tobbl 06s3aTeNbHOCTL OXBaTbiBana Kak MeEPBYHO
MHCTAHLMIO, TaK M anennauumio, a Takke TpubyHasbl, Ubst OPUCOMKLMS OCNapuBaETCa®e,

B 10 e BpeMsa npoekT B Paboueii rpynne ewé He obcypgancs v oblen nosuumm no 3Tomy
BOMpOCY noka HeT. LLiBeliLapus B CBOMX NUCbMEHHbIX KOMMEHTAPUAX YKa3ana, YTo COBMECTHOe
TO/IKOBAHME HE [JO/IKHO PACNpOCTPaHATLCA HA TPMOYHaN, KOTOpPbIA yXXe Havan paccMaTpuBaTtb
cnop. [pyrue rocypapctea (CuHranyp, Amkup) nuwb yKasanm, UTO OHO He MOXeT
PaCcnpOCTPaHATLCA Ha YXKE BbIHECEHHbIE pelueHnad®. CekpeTapuart, B CBOK o4epeb, Npeanoxkm
peneraumaMm Ha 55-1 ceccuu NOATBEpPAMTb, YTO MNpennoXxeHHas ¢GOpMynMpoBKa O3Hauvaer
0693aTenbHOCTb COBMECTHbIX TONKOBAHMM ANS paccMaTtpuBatowero cnop TpubyHana (cyna)
«HEe3aBMCMMO OT MOMEHTa Co3aaHuna cyaa»e,

OueHka 803MOIH020 3¢ pekma

B obweM wu uenoM, yTBepxaeHMe 0053aTeIbHOCTM COBMECTHOTO TOSIKOBAHWUS BUAMTCA
oTBEYAKIWMM UensM pedopMbl. ITO nocnocobcTeyeT 6onbliel MNocnenoBaTeNlbHOCTU U
HenpoTMBOPEUYMBOCTU B TOJIKOBAHMM KOHKPeTHbIX MUC TpubyHanamu (n. 1 Bbiwe).

B T0 e BpeMs BONpOC O PETPOAKTUBHOCTM B OTHOLUEHWMM YXKe HAa4YaToro nNpouecca He packpbIT
NpsMO B paMKax TEKYLLEro BapMaHTa nonoxeHus. OH 0CTaBEH Ha YCMOTPEHWE CTOPOH B CUY
dhopmynmposku n. 4 npeanoxenus («CmopoHsl CoenawieHus Mo2ym NpuHAMes peweHue, 4mo mom
unu UHoli 8apuaHm co8MecmH020 3as8/1eHUs 0 MOJIKOBAHUU 6ydem umems 0653amesbHyto Cuy ¢
onpedenéHHol 0ambi»). ECnv pns ToM AW MHOM CTOPOHbI PETPOAKTUBHOCTb HEMPUEMAEMA B CUATY
BHYTPEHHUX OrpaHuyeHuin (n. 48 Bblle), TO OHa MOXET HaCTOATb Ha WCMOMb30BaAHUM
COOTBETCTBYHOLLEN AATbl.

Mcxops m3 yxke coenaHHbiX BbiBOAOB (M. 69 Bblwe), NpUMeEHEHHas (GOPMYIMPOBKA MOXET
CnocobcTBOBATL pa3pelleHmo BONPOCOB O NErMTUMHOCTU apbuTpaxHoro pasbupaTenbcrea B
KOHTEKCTE MPUMEHEHMS COBMECTHbIX TONKOBaHW (nn. 47-53 Bbiwe). OgHako npoueccyanbHble
Bonpocsl (nn. 54-55 Bbiwe) octanucb HepewéHHbIMU. He BnonHe noHaTeH 3ddekT AaHHOoro
MOMIOXEHNSI HA YXe BblHECEHHble pelleHnUs AelCTBYIOWMX apObuTpaxHbix TpubyHanos,
paccMaTpUBaKOLWMX CNOpPbl. ITO CO3AAET HEKOTOPYH HEONPeaeNnEHHOCTb.

Mexay TeM ofHOM M3 uenei Tekywelh pedopmbl cuctembl YCUI gengetcs obecnedyeHue
nocnenoBaTeNbHOCTU U MpefcKasyeMocTn apbuTpaxHbix pelweHui. OTCYTCTBME SCHOCTU B
OTHOLUEHWUM YXKEe NPUHSATLIX apbUTpaMu akToB NPensSTCTBYET AOCTUXEHMIO Lenei pepopmbl. He
MCKNOYEHO, UYTO NpeasioKeHHble HOpMbl OyayT pacnpoCTPaHATbCS M Ha 3T akTbl. Takas
cutyaums Byanet cnocobcTBOBaTb CKopee AecTabunusaumm CUCTEMbl paspeLleHns Chopos.
Bo3MOXHOCTb CTOPOH AoroBopa B 060 MOMeHT, 6e3 BHeCeHMs NonpaBokK B CaM [OroBop,
noTpeboBaTb U3MEHWUTb AN AaHHYANMPOBATb peLleHne CyAa BHOCUT HESICHOCTb B CYLLECTBYIOLLMIA
NpaBOBOM NOPSLOK. DTO MOXET CO34aTb MPOTMBOPEUMBYIO NMPAKTUKY, HA NPeoAoIeHNe KOTOPO
HanpasneHa pedopma.

MpencraBnseTcs HeobXOAMMBIM CAENaTb YTOYHEHMS O PETPOAKTUMBHOCTM YXKe BbIHECEHHbIX
peLeHN, B TOM YMcie NpoMexyTodHbiX. C O4HOM CTOPOHbI, TAKOM MOAXOL YBAXKAET MHTEpeChI
M BO3MOXHOCTM rocysapcte. C [Opyro CTOPOHbl, OH MO3BOASET Y4YMUTbIBATb WHTEPECHI
WHBECTOPOB, a Takxe CNocobCTBYyeT CTabMAbHOCTU BCEN CUCTEMBI.

8 Cm. UNCITRAL. Working Group 111 on ISDS reform: Compilation of IIA provisions and arbitration rules related to procedural and
cross-cutting issues.

89 UNCITRAL. Compilation of comments received on the draft provisions on procedural and cross-cutting issues
(A/CN.9/WG.III/WP.248) As of 18 March 2025. (Compilation of comments), p. 2-4. URL

%0 OcTatoLumecs NpoeKTbl NOOXKEHU MO NPOLECCYanbHbIM U CKBO3HbIM BonpocaM. A/CN.9/WG.III/WP.267. (2026). Y. 1I. n. 59.
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83. Tak, NnpepnaraeTcs pacCMOTPETb BHECEHME B MYHKT 3 NpoeKTa nonoxeHus 21 oroBopku o TOM,
YTO COBMECTHbIE TONIKOBAHUS «He BauaAOT» (do not affect) Ha yxe BbiHeCeHHble TpMbyHanamum
peweHuns (decisions). Takas wupokas GOpMyIMPOBKA UMeEET HEeCKONIbKO npeumyuecTs. Bo-
nepBbiX, OHA NMO3BOJIIET OXBATUTb KaK MTOrOBble, TaK M NPOMEXYTOYHbIE pelleHus (decisions).
Bo-BTOpbIX, OHa MO3BONSET pewnTb MpobneMy, KOTOpas MOXeT BO3HUKHYTb, €C/u
MPOMEXYTOUYHOE  pelleHne, MNpoTMBOpevallee COBMECTHOMY TONKOBAaHWUIO,  SIBNSETCS
HeobXx0AMMbIM YCNIOBMEM OJ19 APYroro peleHus, KOTopoe ewé He MpUHATO TpuByHanom u
KOTOpOe AO0/MKHO COOTBETCTBOBAaTb COBMECTHOMY TOJIKOBaHMIO. B Takom ciyyae TpubyHan He
byneT 0693aH aBTOMATMYECKM MepecMaTpuBaTb B CBOEM Oyayliem pelleHuMn cobCcTBeHHOoe
npeablayliee peleHue.

84. MeHee Hpe,D,HOLITlATEHbHOVI aﬂbTepHaTMBOVI ABNAETCA 3aKpernjieHne Takoro noHMMaHuda He B
TEKCTE NMPOEeKTa NOJIOXKEHNA 21, a B COMPOBOXAAKLWMNX MNOACHUTENDbHbIX MaTepuanax.

85. [NpuHMUMas BO BHMMaHWeE, YTO MONOXeHMs 06 0653aTeNbHOCTU TOMKOBAHMS Mpeanosiaraercs
BKIHOYMTb B Yye cywecTeyowmne MUC, B TOM yncie B Te, KOTOpble paHblUe TakMX Xe WK
AHANOrMYHbIX MOMIOXKEHUI HE COAEpXKaln, BaKHO TakXKe 3adMKCMpoBaTb, YTO cama Mno cebe
nobasnsemas B MUC HopMa 06 0653aTeNbHOCTM COBMECTHOMO TOJIKOBAHUS pacnpoCTpaHaeTcs
TOJIbKO Ha CNOpbl, KOTOpPble MOIYT BO3HWKHYTb NOCie e€ BKAYeHWs B A0rosop (n. 65 Bbiwe).
JT0 MOXeT ObiTb CAenaHo B MNpPOTOKOSe, KOTOPbIM MPEAnonaraeTcs MPUHATb NPOEKTbl
MONOXXEHWIA, UM B CAMOM MHOFOCTOPOHHEM MHCTPYMEHTE, odopmMasiowem pedopmy’?.

2.2. CoBMeCTHOE TONKDBaHWE U U3MEHEHME MEeXAyHapoaHoro oorosopa

86. Ewé ofHY CNOXHOCTb MpeACTaBAsieT pasrpaHUYeHne COBMECTHOMO TOIKOBAHUSI U U3MEHEHUS
MEXAYHapOo4HOro A0roBopa. JTOT BOMPOC 3aTparueaeT He npobnemy yuérta/obs3atenbHOCTH
COBMECTHOrO TO/IKOBAHUS, @ CaMy ero XxapakTepucTuky B AaHHOM KayecTBe.

87. Ha npakTtuke TpubyHasbl B psfe Cy4yaeB OTKa3blBaAMUCh CNIeA0BaTb COBMECTHOMY TONKOBAHMIO
MO NPUYMHE TOTO, YTO KOHKPETHOE 3asiB/IeHME SBNSETCS HE TONKOBAHWEM, a M3MEHEHWEM
MexayHapoaHoro gorosopa’?.

AHanuz npobnemsi

88. He Bo Bcex cnyyassix BO3HMKAeT HeOOXOAMMOCTb YETKO pas3rpaHMuMBaTh TOJKOBaHWE WU
W3MEHEHWe [0roBopa, MOCKOAbKY MpaBOBble MOCNEACTBMA 3TUX AENUCTBMIA MOTyT ObITb
Hepasnuuumbl. Hanpumep, B gene Territorial Dispute (Libya/Chad) MexpyHapogHbin Cyg
0TKa3ancs pewatb, Obll AU MexXAyHapOAHbIA AOroBOpP, KOTOPbIA NPennonoXuTeNbHO Obin
3aK/OYEH C LeNblo TOMKOBAaHWMS COBMECTHOM Aekfnapaumu, TONKOBAaHUMEM WAW U3MEHEHUEM
MexayHapogHoro gorosopa. Cyp, ykasan, YTo 3TO He MMeeT 3HaYeHus Ans pacCMaTpuMBaEeMOro

91 QHCUTPAJL. Pabouas rpynna |l (PedhopMrpoBaHme CUCTEMBI YperyiMpoBaHus CMOPOB MeX.y MHBECTOPaMM U roCyaapcTBaMMm).
Copok aeBsTas ceccus. BoamoxHas paboTta no pepopMMpOBaHUI0 CUCTEMBI YPETYIMPOBAHUS CMOPOB MEX/Y UHBECTOPAMU U
rocyaapcrteamu (YCU). MpoekT MHOroCTOpOHHEro AokyMeHTa no pedopmuposanuio cuctemsl YCUI C. 7, n. 6; n. 48.
A/CN.9/WG.III/WP.246. URL

92 Cm., Hanpumep, ESPF v. Italy, para 324.; Enron v. Argentina, para 337; Sempra Energy v. Argentina, para. 385.
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crnopa. MocKoNbKy CTOPOHbI BbIpa3uau Cornacue, HOBbI LOFOBOP B NI06OM C/lyyae CoCTaBnsieT
BepHoe u 0653aTeNlbHOe TONIKOBaHWe AeKnapaumm ans eé ctopoH?.

89. Mexpay TeM HeKOoTopble MexAyHapoAHble AOKYMEHTbl NPSAMO NOAYEPKMBAKT HEOH6XOAMMOCTb
YETKO pasrpaHMyMBaTh COBMECTHblE TONKOBAHUS W M3MeHeHus. Tak, naparpad 2 ctatbu 9
MappakeLwcKoro cornaweHuns, ynoaHoMoumsawwmm MunHuctepckyo KoHdepeHumio BTO
BbINYCKaTb 06513aTeNbHble TONKOBAHUS, OTAENbHO OFrOBAapMBAET, YTO TaKoe MpPaBO He AOMKHO
MCMOMb30BaTLCA AN «MOAPbIBA» MONOXEHUI 06 M3MEeHeHUN,

90. JlorMyHo MpeanonoXmTb, YTO TOJIKOBAHME OO/IKHO NMPOSICHATb CMbIC/ TEKCTA, B TO BPeMs Kak
nonpaeku B lOFOBOP €ro CMbICN M3MeHSAIT? . B nene Strabag v. Poland TpnbyHan 3akaumi, 4to
COBMECTHbIE TOMIKOBAaHUSI HE MOTYT MCMONb30BaTbCs A/s TOro, 4Tobbl nepenucatb 0bblYHOE
3HaYeHMe TekCcTa MexayHapoaHoro aorosopa’t. MNockonbKy 06bl4HOE 3HaYEHKE BbIN0 ACHO ANA
apbuTpaxa, NocnefHUid 0TKasancs CnefoBaTb HanMMCAHHOMY B COBMECTHOM Aeknapaumm EC
(n. 19 Bbiwe)”’.

91. TpubyHan B nene Sempra Energy v. Argentina nog4yepKHyn, YTo ANS TONKOBaHUS UMEIOT 3HaYEHME
HaMepeHWs CTOPOH B MOMEHT noanucaHus [lorosopa, a He Bnocneactsum®®. To ecTb aaxe ecnu
6bl O6bIN0 YCTAaHOBNEHO, YTO ceroaHs obe cTopoHsl [loroBopa npuaepXmBatoTcs onpeaenéHHoro
TONKOBaHWS, CNeACTBMEM 3TOFO HE MOXEeT CTaTb W3MeHeHwe nonoxenun [orosopa
PeTPOaKTUBHO.

92. Esponevickmit cyn no npasam yenoseka (ECMY) B ogHOM M3 gen yTOUHMA, YTO MOCIEAYHOLWAs
MPaKTUMKa OTHOCUTE/IbHO TONKOBAHMSI HE MOXeT CO034aBaTb npaB W 0043aHHOCTEW, He
npeaycMOTpeHHbIX KOHBeHUMEH O 3aluTe MpaB YenoBeka M OCHOBHbIX cBobos (EKMY)®.
JlornyHo npegnonoXxumTb, UTO NOCAEAYIOWME COrNALIeHns No CMbICY cTatbk 31(3)(a) Takke He

% “There is thus little point in considering what was the pre-1919 situation, in view of the fact that the Anglo-French Convention of
8 September 1919 determined the precise end-point of the line in question, by adopting the point of intersection of the 24th degree
of longitude east with the parallel 19° 30’ of latitude north. The text of the 1919 Convention presents this line as an interpretation
of the Declaration of 1899; in the view of the Court, for the purposes of the present Judgment, there is no reason to categorize it
either as a confirmation or as a modification of the Declaration. Inasmuch as the two States parties to the Convention are those that
concluded the Declaration of 1899, there can be no doubt that the “interpretation” in question constituted, from 1919 onwards, and
as between them, the correct and binding interpretation of the Declaration of 1899. It is opposable to Libya by virtue of the 1955
Treaty. For these reasons, the Court concludes that the line described in the 1919 Convention represents the frontier between Chad
and Libya to the east of the meridian 16° east.” ICJ. Territorial Dispute (Libyan Arab Jamahiriya/Chad), Judgment, 1. C.J. Reports 1994,
p. 6 at para. 60. URL

4 “The Ministerial Conference and the General Council shall have the exclusive authority to adopt interpretations of this Agreement
and of the Multilateral Trade Agreements. In the case of an interpretation of a Multilateral Trade Agreement in Annex 1, they shall
exercise their authority on the basis of a recommendation by the Council overseeing the functioning of that Agreement. The decision
to adopt an interpretation shall be taken by a three-fourths majority of the Members. This paragraph shall not be used in a manner
that would undermine the amendment provisions in Article X.” Agreement establishing the WTO. URL. Cm. Takxke B koHTekcTe MUC
HenpuHATLIN NpoekT MogenbHoro AN Hopeeruu: “Where appropriate, the Joint Committee may: ...interpret this Agreement, bearing
in mind that this competence shall not be used to undermine the amendment provisions...” Norway Model BIT (2007) Draft version
191207. Article 23(4). URL

% *_.distinguishing between interpretations, which clarify the meaning of the text, and amendments, which change that meaning...”
Roberts A. Power and Persuasion in Investment Treaty Interpretation: The Dual Role of States. P. 201.

% “From the text of Article 31(3) VCLT, it is evident that such "extrinsic” elements, while informative to the context of a treaty, cannot
be used to rewrite the ordinary meaning of the text of the treaty under interpretation” Strabag v. Poland para. 8.125.

% |bid., paras. 8.126-8.128.

% “What is relevant is the intention which both parties had in signing the Treaty, and this does not confirm the self-judging
interpretation... Moreover, even if this interpretation were shared today by both parties to the Treaty, it still would not result in a
change of its terms.” Sempra Energy v. Argentina, paras. 385-386. CMm. Takxe Enron v. Argentina, para. 337.

% “Subsequent practice could be taken as establishing the agreement of Contracting State regarding the interpretation of a
Convention provision... but not to create new rights and obligations which were not included in the Convention at the outset...”
ECtHR. Cruz Varas v. Sweden. Application no. 15576/89.Judgment (Merits and Just Satisfaction). 20 April 1991. para 100. URL
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“MetoT nofobHoro acddekTa. CnegoBaTeNbHO, KPUTEPUEM pPa3rpaHUUEHUs HA MPaKTUKE MOXET
ABNATHCS CO3[aHWME HOBbIX MpaB M 06S33aHHOCTEN, HE NPefyCMOTPEHHbIX B OCHOBHOM

COrnaleHunm.

93. Cnepyer OTMETUTb, YTO HM B [LOKTPUHE, HM B NpaKTMKe He Obin BbipaboTaH enuHbIA U
HEeMpoTUBOPEUMBLIA CNOCOD OTAMYUTL TONIKOBAaHWME OT M3MEHEHUS MeXAYHApOAHOro
norosopal®,

94. XapaktepHo, uto KMI B pamkax cBoei paboTbl HAaf MCTOMHWMKAMM MEXAYHAapOAHOro npaea B
OTHOLIEHUWN MOCNEeAyLWMX COrnaWeHnn n npaktuku (n. 5 Bblwe) npuwna kK cnegpywowemy
BbIBOAY:

«Mpe3loMMpyeTcs, YTO Y4aCTHMKM O0roBopa, MNYTEM COMMAWEHUS MAM  MPaAKTUKM
NMPUMEHEHNS AOrOBOPa, HAMEPEHbI TONKOBATb A0rOBOP, @ HE BHOCUTb B HErO MOMpPaBKM
WU U3MEHaTb ero» 10l

95. BKIMMJ, He ycTaHaBnMBaeT Kakoro-nnmbo GpopManbHOro CTaHaapTa Afis npoueaypbl MU3MEHEHUS
norosopal®. Tak, B mene Methanex v. USA apBuTpbl 3aKN0YMAM, YTO UCTEL, HE NpPeaCTaBuN
apryMeHTOB B OTHOLLEHWM TOTO, YTO CEPbE3HbIE M3MEHEHUS MOTYT BHOCUTBCS TOJIbKO C MOMOLLbHO
$hopManbHOM NpoLeaypbl, a He C MOMOLLbI0 HEKOEH (OPMbl COMNALLEHUA MeX 4y CTOpoHamm o3,
B nokTpuHe cyuiecTByeT no3uums O TOM, YTO JOrOBOP MOXET ObITb M3MEHEH, HanpuMmep,
nocnemylouleit NpakTMKOM ero npuMeHeHusa'®4, Takoi cnocob BHeCeHWs MOMNpaBOK B YXe
NPUHATBLINA AoroBop ob6cyxaanca B xone noarotosku BKMMU, ogHako 6bin otBeprHyTi®. B xoae
obcyxaeHuii  BbiN0  yKaszaHO, UYTO BO3MOXHOCTb WM3MEHEeHWs [0rosopa MnoCpencTBOM
nocneayowen NpakTMKM KpamHe HexenatenbHa. JTO Mo3BoAuA0 6bl 06X0AMTb MONMOXKEHUS
CaMOro [0roBopa 0 NOpsAKE ero U3MEHEHMS, @ TaKXKe HapyLwaTb MPUHLUMM pa3aeneHus BnacTen,
LENCTBYIOLWMI B psaae rocyaapctsioe,

96. B cnyyae MUC pap [OroBopoB COLEPXKUT NOSIOXKEHUS O COBCTBEHHOM M3MeHeHUU. OHKM MoryT
BK/OYaTb TpeboBaHue cobnoctu onpepenéHHble npoueaypbl NpU BHECEHWM MOMpPaBOK,
YKa3blBaTb CPOK MX BCTynaeHus B cuny u T. 4. Kpome Toro, usmenenns MUC, kak npasuno,
TpebyloT BbINOMHEHUS ONpenenéHHbIX BHYTPEHHUX Mpoueayp, Hanpumep patudukaumm B
COOTBETCTBMU C 3aKOHOAATENbCTBOM CTPaH-y4aCTHUL, BHE 3aBUCMMOCTM OT TOTO, YKa3bIBAET /in

100 Roberts A. Power and Persuasion in Investment Treaty Interpretation: The Dual Role of States. P. 200-202. Cm. Takxe 0
pasrpaHuyYeHUn U3MEHEHUS U TONIKOBaHMS B KOHTekcTe paboTbl KMI no oroBopkam. ILC. Analytical Guide to the Work of the
International Law Commission. Reservations to treaties. URL

101 KommenTapum Komucenn. Beisop, 7. C. 55, . 3.

102 Cm. Gaukrodger D. The legal framework applicable to joint interpretive agreements of investment treaties, p. 9. CM. Takxe KMI.
[oknaapbl Komuccmumn MexayHapogHOro npasa O BTOPOM YacTu ee ceMHaauaTol ceccum (3-28 aHBapsa 1966 ropa) u o ee
BOCEMHaAUaTon ceccun (4 mas - 19 uionsa 1966 roaa). Tom |. (A/6309/Rev. 1). C. 228. URL

103 “Even assuming that the FTC interpretation was a far-reaching substantive change (which the Tribunal believes not to be so with
respect to the issue relating to this case), Methanex cites no authority for its argument that far-reaching changes in a treaty must be
accomplished only by formal amendment rather than by some form of agreement between all of the parties.” Methanex v. USA Part
IV. Chapter C. p. 9-10. paras. 20-21. CM. Takxe 0 BONpoCe U3MEHEHUS MeXAYHAaPOLHOro AO0roBOpa COMNaLleHUeM, 4OFOBOPOM He
asngowmmcs. KMI. Joknag Komuccun mexxayHapoaHoro npasa. Cembaecst TpeTbsi ceccus (18 anpens — 3 mioHs u 4 niona — 5 asrycra
2022 ropa) Mpunoxexue |. MexayHapoaHble cornalieHus, He umetolume oba3aTenbHoOW puamyeckoin cunel. (A/77/10, Annex 1), n. 23.
URL

104 CM. Buga, I. (2018). Subsequent Practice and Treaty Modification. In M.J. Bowman & D. Kritsiotis (Eds.), Conceptual and Contextual
Perspectives on the Modern Law of Treaties. Cambridge: Cambridge University Press. P. 363-391. URL

105 KMTM. Doknaabl Komuccmm MeX[yHapOoZHOro npasa 0 BTOPOM 4acTh ee ceMHaauaTon ceccum (3-28 aHeaps 1966 roga) u o ee
BOCEMHaAUaTon ceccun (4 mas - 19 uionsa 1966 roga) Tom I. (A/6309/Rev. 1). C. 239-241. URL

106 United Nations Conference on The Law of Treatises. First session. Vienna, 26 March-24 May 1968. Summary records of the plenary
meetings and of the meetings of the Committee of the Whole. P. 207-215. (A/CONF.39/11). URL
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camo MUC Ha HeobxogumocTb patudukauun. B pene ESPF v. ltaly apbuTpax oTkasancs
CnepnoBaTh NpeanonaraeMoMy COBMECTHOMY TONKOBaHMIO, YKa3aB B YMCAE NPOYMX apryMeHTOB,
4yTO npepfiaraeMoe OTBETYMKOM COBMECTHOE TONAKOBaHME B 0OOM ciyyae sBASNOCL Obl
M3MEHEHWEM [OrOBOpPa, MOCKObKY TpebyeT oT TpubyHana BKIKUUTL KUCKIHOYEHUE B YETKYIO
dopMynnpoBKy cTatbl 26 [19X, KoTopas npenycMaTtpuBaeT 6e3yCNOBHOE COrlacuMe Ha
MeXAyHapoaHbIM apbuTpax». Mexay Tem npoueaypa nameHeHus [loroBopa, ycTaHOB/IEHHAs B
O3X, He 6bna cobnogeHal?,

97. KoHeyHo, rocymapcTBa MrpaloT [NIaBHYH pojib B TOM, YTO KACAETCA MX MEXOYHapOAHbIX
porosopoB. Ho MUC perynupytoT He TONbKO OTHOLWIEHWMS Mexay rocygapcrBamu. OHM Takxe
CO3[aloT NpaBa M 0643aHHOCTM ANA TpeTbux Auny, — uHBectopos!®®. BKIMM/[ He 3aTparvBaer
BOMpoca 06 M3MEHEHUM MEXAYHAPOAHbIX AOrOBOPOB, CO3AAOWMX NPaBa AN YACTHLIX JIULL.
Ecnm coBMecTHoe TONMKOBaHWE y/y4yllaeT NpaBOBOE MOMOXKEHME MHBECTOPA, TaKOe pelleHue
CTOPOH [0roBopa BpsAd M MOABEPrHETCA COMHEHWUIO B MHBECTUMLMOHHOM apbutpaxel®”. B
06paTHOM cuTyaumMmn KOHGIMKT CTaHOBMTCS 6Gonee BeposATHbIM. CNOXHO NpsAMO yKasaTb Ha
HOpMY, KOTopas NpsMO 3anpelwana Obl rocygapcTBaM yxy[llaTb MNPaBOBOE MOMOXKEHUE
MHBECTOpA NYTEM BHECEHMS MNOMNpaBok B cooTBeTcTBYylowee MWMCHO OpHako, ucnonb3ys
COBMECTHOE TOJIKOBAHWE B KAyecTBe CPEeACTBA M3MEHEHWs A0roBopa, rocyfapcTBa MoOryT
MbITaTbCA YXYALWUTb NONOXKEHUE MHBECTOPA PETPOAKTUBHO, TO ECTb M3BMEHWUTbL JOFOBOP «334HUM
unciom». Takoe yxyaweHue B Nto6OM Clyyae He CNnoCoBCTBYET CTaBUIbHOCTY MEXAYHAPOLHO-
NPaBOBOro peryiMpoBaHus CTaTyca MHOCTPAHHbIX MHBECTOPOB.

98. [Haneko He Bce MUC npsamo peryampyloT 3alMTy MHBECTOPOB HA C/lydal M3MEHEHUS
porosopall., HecMoTpa Ha 3TO, MHBECTOPbl OCTAOTCA 3alMIIEHHBIMU MONOXKEHUAMM O
NnpMMeHMMOM npaBe. MPUMEHWMMBIM MaTepuanbHbIM MPABOM SBASETC MPABO Ha MOMEHT
HapylWeHUs, a He MNocNe WM3MEHEHWs [OO0roBopa CTOPOHaMW. AHaNOrM4YHO, MPUMEHWUMbIM
npoueccyanbHbIM NPaBOM SABASIETCA MPaBO Ha MOMEHT nogauun uckall? Mo obwemy npasuny,
M3MEHEHME CTOPOHAMMU MEXAYHApOAHOro AOrOBOPA AEHCTBYET NepcnekTMBHO M He BIUSIET HA

17 ESPF v. Italy, para. 324. Cm. Takke Sanum v. Laos, para. 116.

108 Cm. Reinisch A., Fallah S. (2022). Post-Termination Responsibility of States? —The Impact of Amendment/Modification, Suspension
and Termination of Investment Treaties on (Vested) Rights of Investors, ICSID Review - Foreign Investment Law Journal, Volume 37.
Issue 1-2.P.101-120. URL

109 “Where treaty party interpretations enlarge, or at least do not restrict, the scope of investor rights, investors are unlikely to
challenge them before tribunals regardless of their timing or reasonableness, because the investor’s reliance interest and the treaty
parties’ interpretive interest do not really conflict.” Roberts A. Power and Persuasion in Investment Treaty Interpretation: The Dual
Role of States. P. 209.

110%In the absence of direct authority on whether a different rule should apply to investment treaties, it might be helpful to consider
by analogy the power of treaty parties to revoke and modify investment treaty provisions and rights granted to third states. Often
lurking behind the argument that treaty parties cannot adopt de facto amendments via interpretations is the assumption that, once
given, investor rights cannot be withdrawn or changed. This assumption is incorrect.” Roberts A. Power and Persuasion in Investment
Treaty Interpretation: The Dual Role of States. P. 210.

11 Gaukrodger D. The legal framework applicable to joint interpretive agreements of investment treaties, p. 12. Hekotopsle MUC Bcé
e 06pallalTCs K BOMPOCY O NOCNEACTBMSX U3MEHEHUS [,OTOBOPA ANsl MHBECTOPa. Tak, HECKONbKO AOroBOpOB Manaiisuu coaepxat
Takue nonoxenus. “Any alteration or modification of this agreement shall be done without prejudice to the rights and obligations
arising from this Agreement prior to the date of such alteration or modification until such rights and obligations are fully
implemented”. Malaysia-Ethiopia BIT (1998) art. 11. URL; Cm. Malaysia-Ghana BIT (1996) art. 11. URL; Malaysia-Kazakhstan BIT (1996)
art. 11. URL. Cm. Takke “This agreement may be revised by mutual consent. Any revision or termination of this Agreement shall be
effected without prejudice to any right or obligation accruing or incurred under this Agreement prior to the effective date of such
revision or termination”. Poland-Mongolia BIT (1995) art. 12(3). URL

112 “As a general rule, the substantive and procedural laws applicable in investment treaty arbitrations will be those from the time of
the alleged breach and the filing of the claim, respectively.” Roberts A. Power and Persuasion in Investment Treaty Interpretation: The
Dual Role of States. P.212.
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KBanMduKaumio CoBbITUIA, NPOM3OIIEAIIMX OO0 TaKOro M3MeHeHnuals, [pyrumu cnosamu,
M3MEHEHMA HE [OENCTBYIOT PpETPOAKTUBHO, B OTIMYME OT TONKOBAHMIA, XOTA M MOryT
pacnpoCTPaHATLCA Ha OTHOLIEHMS, BO3HMKIIME A0 CaMOro (akra BHECEHWS MOMpPaBOK, ec/n
CTOPOHbI MPAMO A0roBOPATCA 0 TakoM 3ddekTel,

99. B yxxe ynomsaHyTbix genax Enron v. Argentina v Sempra Energy v. Argentina TpubyHanbl ykazanm,
4TO NMONPaBKM B JOFOBOP HE BAMSAIOT HA NpaBa, y>e NpuobpeTéHHbIE MHBECTOPAMM:

«..fjaxke ecnn 6bl cerogHs o6e CTOpoHbl [loroBopa NpUAEPXKMBANUCL TaKOro
TONIKOBAHMSI, 3TO BCE PaBHO He NpuBeNo Obl K U3MEHEHUIO ero ycioBuid. focyaapcTea,
KOHEYHO, MOryT BHOCWUTb MOMpPaBkK B [JOroBop, cornawasnch ¢ ApyruM TEKCTOM, HO 3TO
He MOBNMSET Ha NpaBa, NPUOBPETEHHbIE B COOTBETCTBMM C [lOrOBOPOM MHBECTOPaMU
unu Apyrumun 6eHeduLmapamMm» s,

100. Takmum obpasom, B cuTyaumu, Korga npepnaraeMoe TOJKOBAaHWE SBHO pacxogMTCs C TEKCTOM
MUC, MHBECTUUMOHHblIE TpubOyHanbl MOryT OTKa3aTbCs C/lef0BaTb TakOMYy TOJAKOBAHMIO,
CCbINAsiCb HA pa3nuyHble COOBOpaxXeHUs, MepeuyncneHHble Bbiwe. [lpvBeaéHHbIE NpuUMeEpD
CBMAETENbCTBYIOT O CYLLECTBOBAHMM TaKOW NPAKTUKMK.

101. OpHako B cny4yasx, Korga COBMECTHOE TONKOBaHWe sIBNSIETCS 0653aTenbHbIM Ans TpubyHanos,
MX BbIBOAbI BbIMSAST HECKONBKO MHave. Tak, B aene Merril v. Canada TpubyHan 3aka4u, 4to
TonkoBaHue, aaHHoe KCT (HADTA), 6amxe K USMEHEHUIO, YEM K TONKOBAHMIO. ITO YTBEPXKAEHUE
He MOBAMANIO HA peLleHne 0 NPUHATUM TAKOro TOIKOBaHMS. BMecTo aToro TpMbyHan ykasan, 4to
13-3a GOPMYIMPOBKM COOTBETCTBYHOLLENO TONKOBAHUS OH BCE PAaBHO COXPaHW ONpeaenéHHY
anckpeumio (n. 43 sbiwe):

«Kak wn ytBepxpan Wueectop, TonkoBaHue KCT, no-BuaMMOMY, B HEKOTOPOM
OTHOLLEHWUM BMKe K BHECEHMIO NMONPABOK B MEXAYHAPOAHBIM LOr0BOp, YEM K CTPOroMy
TOonkoBaHu. B nwbom cnyyae, TpubyHan yuuTbiBAaET 3BOMIOLMOHHBIA XapakTep
MeXAyHapoaHOro O6blYHOrO MpaBa, O YEM TOBOPUTCS HWXKe, YTO MpefocTaBnser
BO3MOXHOCTM ana TonkoBaHuma ctatek 1105(1) paxe B cBeTe TOMKOBAHMS, OAHHOIO
Komuccueit no ceobogHoit Toproene B 2001 rogy» e,

102. B pene Pope & Talbot v. Canada TpubyHan ykasan, uto, XoTst 06s3atefibHoe TONKOBaHWe, AAHHOE
KCT, aBnsetcs, BeposiTHee BCEro, U3MEHEHUEM, @ He COOCTBEHHO TOJIKOBAaHWEM, TpMOYHan He
06s3aH onpeaensTb 3TO B AAHHOM [eJie, MOCKO/bKY pe3ynbTaT BCE paBHO Obl1 Obl TOT Xe
(n. 54 Bbiwe)'?.

103.  bonee Toro, TpubyHan B pene ADF v. USA nopvepkHyn, 4To 0653aTe/IbHOCTb COBMECTHOTO
TONKOBaHWS, YycTaHoBneHHass HA®TA, ocBoboxpgaer TpubyHan oT HeobxoAMMOCTH

113 “In contrast to an interpretation, an amendment changes the meaning of the original text. It normally applies only to the future.”
Gaukrodger D. The legal framework applicable to joint interpretive agreements of investment treaties, p. 9. Cm. Takxe Violi P.(2017).
Formal and informal modification of treaties before their entry into force: What scope for amending CETA? QIL, Zoom-out 41, P. 21-
22.URL; Roberts A. Power and Persuasion in Investment Treaty Interpretation: The Dual Role of States.P.212.

114 BKNMA, cr. 28.

115 “even if this interpretation were shared today by both parties to the Treaty, it would still not result in a change of its terms. States

are of course free to amend the Treaty by consenting to another text, but this would not affect rights acquired under the Treaty by
investors or other beneficiaries” Enron v. Argentina, para 337. Cm. Takxke Sempra Energy v. Argentina, para. 386.

116 “As the Investor has argued, the FTC Interpretation seems in some respect to be closer to an amendment of the treaty, than a
strict interpretation. In any event, the Tribunal is mindful of the evolutionary nature of customary international law, as discussed
below, which provides scope for the interpretation of Article 1105(1), even in the light of the Free Trade Commission’s 2001
interpretation.” Merril v. Canada. Para. 192.

17 pope & Talbot v. Canada. Paras. 47, 51.
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104.

105.

106.

107.

pasrpaHuWyMBaTh MOMNpPaBkKy M TonkoBaHWe. B nwbom cnyvae, COBMECTHOE TONKOBaHWeE
obs3atenbHo anst TpubyHana. Kpome Toro, obpatHoe Hapywuno 6bl NoCiAenoBaTeNlbHOCTb U
HenpepbIBHOCTb TONKOBaHMS. CTOPOHbI CO3HATENbHO CO3[a7M MEXaHW3M AN UCMpaBAeHWUs
owunboK B TONKOBaHMM aoroeopall®, AHanornuHo ap6utpbl nocnenosanu TonkoBaHuio KCT B
nene Methanex v. USA (nn. 62-64 Bbiwwe), HECMOTPS Ha 3asiBIeHNs UHBECTOPA O TOM, YTO AaHHOE
COBMECTHOE TO/IKOBaHME Ha CaMOM Jefie BHOCUT M3MEHEHUS B COOTBeTCTBYtowwee MUCY,

TakuM 06pa3oM, MpakTMKa NOKa3bIBAET, YTO, €C/iM 0653aTesIbHOCTb COBMECTHOMO TOJIKOBAHMS
3aKpenseHa B Joroeope, TpMbyHanbl pexxe 0TKA3bIBAKOTCA CNefoBaTb €My HA TOM OCHOBAHUMU,
YTO OHO (PaKTUYECKM NpeacTaBnseT cobol n3meHeHue cooTeTcTByowero MUC.

PeweHue, npednazaemoe Paboueli 2pynnodi Il
CTouT CHOBa NpUBECTM TEKCT NpOeKTa nonoxeHums 21:

«1. CropoHbl CornaweHuss MOryT 3agBfisTb O COINACOBaHHOM WMMW Mexay cobon
TOMIKOBaHMM Nto6oro nonoxernua CornalleHns (‘COBMECTHOE 3aABIEHME O TONKOBaHMK),
B TOM UnCie Yepes OpraH, CO34aHHbIM 419 3TON Luenu B COoTBeTCcTBMM ¢ CornalieHunem.

3. CoBMeCTHOe 3asBfeHWMe O TOJKOBaHWM MMeeT 06s3aTeNbHyld cuny Ans Cyaos,
paccmatpuatolmx cnop no Cornawenuto. Cyapl cneaart 3a TeM, yTobbl UX peLLeHUs, B
TOM YMC/IE PELLEHMSA MO CMOPY, COOTBETCTBOBAIM COBMECTHOMY 3aSIB/IEHMIO O TOSIKOBAHUMK.
Cyn He [enaeT HUKaKMX BbIBOAOB B CBSI3W C OTCYTCTBMEM COBMECTHOIO 3asiBNIEHUS O
TO/IKOBAHMM.

4. CropoHbl CornalleHusi MOryT MpUHATb peLlleHne, YTO TOT WM MHOW BapwaHT
COBMECTHOrO 3asB/ieHWs O TONKOBaHWMM Oyner wuMeTb o06s3aTenbHytl0 cuny C
onpenenéHHon aatbl».

Kak MOXHO 3aMeTuTb, NPOeKT MosoXeHus 21 He 3aHMMAET HMKAKOWM $BHOW MNO3ULMKM B
OTHOLUEHWUM pa3rpaHMyeHmns ByayLwmnx COBMECTHbIX TONKOBAHUI U U3MeHeHui forosopa. Ctout
OTMEeTUTb, 4YTOo B Xxode pabotbl 39- ceccum Pabouen rpynnbl Il 6bina nopyépkHyTta
HeobX0AMMOCTb pa3rpaHMUMBaTb COBMECTHOE TOJIKOBAHUE U U3MEHEHMe 10roBopa, Tpebytlee
patudpukaummo,

OueHka 803M0OIH020 3¢ppekma

[lymaeTcs, 4To psn coobpaxeHui, NpMBEAEHHbIX Bbille, YKa3blBAET HA HEKOTOPbIE HErATUBHbIE
3@ deKTbl, K KOTOPbIM MOXET MpUBECTU (aKTUYeCcKoe M3MEHEeHWe OOroBopa Yepes MexaHwusMm
coBMecTHoro TtonkosaHua (nn. 87-100 Bbiwe). B xopge pedopmbl HeobxoaMMO AOCTUYUb
nocnenoBaTeNlbHOCTU M HEMPOTUBOPEUYMBOCTU B TONKOBAHUM KOHKpeTHbix MAC (n. 1 Bbiwe).

118 ADF v. USA, para. 177. CM. Takxke “..0n the other hand, several arguments can also be made in support of the ADF tribunal. First, the
contracting parties are the ultimate masters of the treaty and treaty law is based on state consent. Therefore, there is no more
authentic source of party intent and treaty interpretation than a subsequent understanding of the parties, regardless of its form.
Second, it is arguable whether an ad hoc arbitral tribunal has the implied power to police whether the treaty parties have followed
the proper procedures to amend the treaty. This would amount to a judicial review of the ultra vires character of a legal act, which is
normally a power assigned to national constitutional and supreme courts or, occasionally, to standing international/regional courts
that have more far reaching powers than arbitral tribunals.” (cHocka nponyweHa). Gaspar-Szilagyi, S. Binding Committee
Interpretations in the EU’'S New Free Trade and Investment Agreements.

119 “the FTC interpretation would be entirely legal and binding on a tribunal seised with a Chapter 11 case.” Methanex v. USA Part IV.
Chapter C. p. 9-10. para. 20.

120 [OHCUTPAL. Ooknag Paboueii rpynnbi |11 (PedopMmupoBaHmMe CUCTEMBI YPETYIMPOBAHMA CNOPOB MEXAY MHBECTOPaMU U
rocyaapcrteamu) o pabote e€ TpuaLath AeBsaToin ceccun (BeHa, 5-9 oktabps 2020 roga), n. 93. A/CN.9/1044. URL
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108.

109.

110.

111.

112.

113.

Bo3MOXHOCTb rocyapcTs B 11060 MOMEHT pETPOAKTUBHO M3MEHUTL JOroBOp, MPUYEM B 06X04
Kak npoueayp A0roBopa, Tak u TpeboBaHuiM BHYTPEHHErO NpaBa, He CMOCOBCTBYET AOCTUXEHMIO
uenu pedopmbl.

B uensx ctabunbHOCTU MeXAYyHapOAHO-NPAaBOBOrO PEryIMPOBaHNUS BHOCUTb U3MeHeHus B MUC
BaXKHO C MOMOLLBI MeXAyHapOLHbIX LOrOBOPOB, MpW4éM C cobnopeHveM Tex npoueayp,
KOTOpble AN HUX NpeayCMOTPEHbI.

HekoTopble 13 npuBeAEHHbIX peleHui MOo3BONAKT MNPeanonoXuTb, YTO 0653aTenbHOCTb
COBMECTHOrO TO/IKOBAaHMUSI MOXET CYLLECTBEHHO OrPaHUYMUTL NPaBo TpMbyHana caMoCTOATENBHO
onpenensatb, SBNSETCA M KOHKPETHOE 3asBNeHMe TOJKOBaHMEM [AOroBopa MWW  €ero
N3MEHEHMEM.

Tem He MeHee MNpoekT nonoxeHus 21 NpsaMoO He peluaeT BOMPOCAa O pasrpaHWyeHuu OBYX
SIBIEHUA M He TrOBOPUT HWMYEro O MOSHOMOYMSIX TpubyHana, no3ToMy TpubyHan MoxeT
3aK/IUUTb, YUTO OH 0693aH YUUTbIBATb LOPUAMYECKYIO MPUPOAY TOFO UM UHOFO LOKYMEHTA U C
3TOM uUenblo MOXeT onpefdenutb eé. CNOXHO NpeacTaBUTb TaKOe AOrOBOPHOE MOMOXKEHME,
KOTOpPOE MOJIHOCTBIO YCTpaHMAo Bbl AMCKpeumio TpMbByHana B 3ToM Bonpoce!??,

TakuM obpasom, y TpnbyHanoB BCE elé OCTAETCS BO3MOXHOCTb 3aK/0UYMTb, UTO KOHKPETHbIE
3asB/IEHMS O COBMECTHOM TOJIKOBaHMM MO CBOEM NpupoAe He OTHOCATCS K TONKOBAHMIO, a
ABNATCA U3IMEHEHMEM cornaweHus. NMonobHoe paccyxaeHue, BOIMOXHO, NO3BOUT UM 060MTH
00653aTeNbHOCTb TaKMX 3asiBNEHWM, YCTAaHOBNEHHYH B porosope. CnepoBaTesnbHO, OCTAETCH
onpepenéHHas HesACHOCTb, KOTOpasi MOXET MpefocTaBuTb TpubyHanam «NpoOCTPaHCTBO A4S
MaHéBpa». B To ke BpeMsi apbuTpbl MOryT MOAOMTM K BOMpOCY C (OpManbHbIX MO3ULIMN,
ChOKYCMPOBaBLUMCb HAa «0BA3aTENbHOCTU COBMECTHbIX TOJIKOBAHMIA, @ HE HA TOM, ABASIOTCS Nn
OHM COBCTBEHHO KTOIKOBAHMAMMY.

CywecTBylowasa HeACHOCTb, KaK MpencTaBAsfeTCs, MOXeT OblTb YCTpaHeHa B paMKax
pestenbHoctn Pabouert rpynnbl. Bo3moxHa ¢dopMynuMpoBka O TOM, 4TO MOJIOXKEHUS O
COBMECTHOM TOJIKOBaHWM He MOryT MCMONb30BaThCsA AN 006X04a HOPM, peryiupywmnx ero
M3MeHeHne (aHanorMyHo Mappakewckomy cornaweHnio (cm. n. 89 Bbiwe)). Takas
dhopMynmMpoBKa npeacTaBnseT coboi He TONbKO NPaBWUIO OLEHKM KOHKPETHOTO TOIKOBaHMS, HO
“ onpenenéHHbli OPUEHTUP AN CTOPOH COOTBETCTBYHOLLErO JOr0BOPa.

Ecnn TakoM BapuaHT okaxeTtcs png Pabouei rpynnbl HenmpuemnembiM MO TEM UAW UHbIM
NpUYMHAM, XXenaTesibHo, YToObI FoCyLapCcTBa B XO4Ee NeperoBOpoB 06Cyannm u 3admkcMpoBany,
YTO NpeasiaraeMble MOJSIOKEHUSI O COBMECTHbIX TO/IKOBAHMSAX HU B KOEMN Mepe He Mpu3BaHbl
3aMEeHUTb CYLLeCTBYIOLLME NOSIOXKEHUS O BHECEHMM MOMPaBOK B COOTBETCTBYIOLLME AOrOBOPSI,
TEM CaMbIM NOAYEPKHYB BaXXHOCTb Pa3/IMYeHUs TONKOBAHWUIA U U3MEHEHUNA.

121 Cxoxmit noaxop 6bin Mcnonb3osaH MexxayHapoaHsiM Cyaom B aene Katap npotms baxpeitHa. Cya ykasan, uto COrlacoBaHHbIe
cTopoHamu Minutes 9BnSAMCb MeXAYHapOAHbIM OrOBOPOM, HECMOTPS Ha HasBaHue. CM. Qatar v. Bahrain, para. 25. Cm. Takxe 1.
Maritime Delimitation in the Indian Ocean (Somalia v. Kenya), Preliminary Objections, Judgment, I.CJ. Reports 2017, at p. 3., paras. 41-

50. URL
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3aknwyeHune

114.

115.

116.

117.

118.

119.

120.

MNpoekT nonoxeHnss 21 OCHOBbLIBAETCS HA LUMPOKOM BbIGOPKE Kak [OrOBOPHOW, TaK M
apbuTtpaxHoi npaktMkKM. OH Mcnonb3yeT GOMblUY YacTb (MOPMYIMPOBOK, YXKE Halledwmnx
oTpakeHune B KOHKpeTHbix MUC. Kpome TOro, oH LENCTBUTENbHO HamnpaBNeH Ha pelleHue
CyllecTByOWMX nNpobnem, CBA3aHHbIX C MEXAaHM3MOM COBMECTHbIX TOJIKOBaHMM. Hanmpumep,
NpencTaBleHHbIM NPOEKT CKopee paspellaeT BOMPOChbl, CBA3aHHble C JIETMTUMHOCTbIO
apbutpaxHoro pasbupatenbcrsa.

Tem He MeHee npoekT nonoxexus 21 He pewaeT Bcex npobnem. Mpu coxpaHeHMM BbIBpaHHbIX
(hOpMYNMPOBOK OCTAKOTCS OTKPbLITBIMW BOMPOChI:

i.  BAMAHMA COBMECTHbIX TONKOBAHMIA HA YXE BbIHECEHHbIE PELIEHWS TPMBYHANOB;
ii. pasrpaHMYeHMs COBMECTHOIO TOJIKOBAHMSA U M3MEHEHMUS MEXAYHAPO4HbIX 40r0BOPOB.

Y70 KacaeTcs nepBOro BONpPOCa, TO UTOrOBbIE pelleHMs MOryT ObiTb 3aLLMLLEHbI MPUHLMIIOM res
judicata (pa3peléHHoe 4eNi0), HO TOro Xe Heflb3s C YBEPEHHOCTbH CKa3aTb O NMPOMEXYTOYHbIX
akTax. Kpome T0ro, HesiceH 3pPeKT TONKOBAHUA Ha MpUBELEHNE B UCMOMHEHWE U OTMEHY YXe
BbIHECEHHbIX K MOMEHTY TONKOBAHMUS peLleHuit apoutpaxen.

YTo KacaeTcs BTOPOro Bonpoca, To npeasioxeHHas CekpeTapuatoM GOpMyIMPOBKA HUKAK He
YNOMMHAET AaHHy nNpobnemy. MNpenctaBngeTcs, 4To B LENSIX CTabUAbHOCTM MeXAyHapoaHo-
MpPaBOBOro PEryJMpoBaHWUsl BHeCeHME MU3MeHeHWit B MUC HeobXoOMMO OCYLECTBASTL C
MOMOLLbIO MeXAyHapOoAHbIX A4OrOBOPOB, NPUYEM C COBNOAEHMEM TEX NpoLeayp, KoTopble ans
HUX NPEAYCMOTPEHDI.

Kak yxe ykasblBanocb, 04HOM 13 Lenein pedopmbl IBNSETCS LOCTUXKEHME NOCIEA0BATENIBHOMO U
HenpoTueopeuunsoro TonkosaHus MUC (n. 1 Bbiwe). B 10 xe Bpems pedopma npepnonaraert
HeobxoaMMOCTb cobnopeHns 6GanaHca Mexay WHTepecamMuM WHBECTOPOB M roCyAapCTB.
MpencraBnseTcs, YTo Creayrowme NpeanoXeHns No3BonaT yCTaHOBUTb Takoi BanaHc.

B oTHOWeEHWM nepBoro BOMpPOCa BO3MOXHO 3aKpenneHue (OPMYIMPOBKM O TOM, YTO
COBMECTHbIE TO/JKOBAHWA HE BAMSAIOT HA YXKE BbIHECEHHbIE pPEWeHUs MHBECTULMOHHBIX
TpubyHanoB. MeHee NpeAnOYTUTENbHOW aNbTEPHATMBOM SBNSETC 3aKpenjeHue TaKoro
MOHMMAHMA He B TEKCTe MpOeKTa MonoxeHus 21, a B CONPOBOXAAKOLWMX MOSACHUTENbHbIX
MaTepuanax. Kpome Toro, npeacraBisietcs HeOOXOAMMbIM 3aKPEMUTb, YTO HOBAs HopMa 06
0693aT€/IbHOCTM TONKOBAHWI HE LO/MKHA NPUMEHSTLCS B OTHOLLEHUM YXKE UAYLIMX HA MOMEHT
BHECEHMS NONPABOK apOUTpakKeit.

B oTHOLWeEHMM BTOPOro BONpOCa BO3MOXHO BHEAPEHUE B MPOEKT NOIOXeHUs 21 dopMynnposku
0 TOM, YTO COBMECTHblE TO/NIKOBaHUS HE MOryT MCMONb30BaTbCA AN 06Xx04a NONOXeHun 06
n3MeHeHnn koHkpeTHoro MMC. Ecnu Takoi BapmMaHT OKaXeTCs HENpUEMIEMBIM, TO KenaTeNbHO,
4yTO6bI rocyaapcTBa B XOAE NeperoBopoB 3adMKCMPOBANM 3TO MOHWMMAHWE B COMYTCTBYHOLIMX
neperoBOPHbIX JOKYMEHTaX.
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